E A S T E R N
WASHINGTON
BANKRUPTCY

NOTES

PUBLISHED FOR MEMBERS OF THE BANKRUPTCY BAR ASSOCIATION • EASTERN DISTRICT OF WASHINGTON
VOLUME XXVI, NUMBER 1 • MAY 2015

Sun Mountain Seminar Program Announced
By Ian Ledlin, Attorney
Be sure to attend the 25th Annual Bankruptcy Seminar and Retreat on June 26 and 27, 2015, presented
by the Bankruptcy Bar Association for the Eastern
District of Washington. This year’s program will
include a variety of topics of interest to consumer,
commercial, debtor, and creditor practitioners. A
panel of Judges will discuss techniques for effective preparation for hearings and trials. The U.S.
Supreme Court may have announced decisions on
as many as five bankruptcy cases, which will be
discussed as part of the case law update. Recent
developments in UCC law will be covered, along
with an hour of ethics education.
Louis M. Phillips is returning by popular demand.
This Baton Rouge lawyer is always interesting,
educational, and entertaining. Other presenters at
this year’s program are Hon. Thomas O. Rice, Hon.
Frank L. Kurtz, Hon. Frederick P. Corbit, Hon. John

Board Members Elected
By Ian Ledlin, Attorney

The following officers of the Bankruptcy Bar Association were elected at the June 21, 2014 Board
Meeting: President, Todd Reuter, KL Gates LLP,
Spokane; President-elect, Robert Reynolds, Robert
J. Reynolds, PS, Yakima; and Secretary, Timothy
R. Fischer, Winston & Cashatt, Spokane.
The following were elected to serve on the
Bankruptcy Bar Association for a three-year term
beginning June 27, 2015: Robert Reynolds, Robert
J. Reynolds, PS (Yakima Position #2); Timothy R.
Fischer, Winston & Cashatt (Spokane County Position #3); and Kevin O’Rourke (At-Large Position).

A. Rossmeissl, Beverly A. Benka, Gary W. Dyer,
Mary Jo Heston, Kevin D. O’Rourke, Bradley R.
Duncan, Joshua A. Rataezyk, and Gary T. Farrell.
The cost of this seminar is only $250, with a
$25 early bird discount for registrations received
by June12, 2015, a bargain for 7½ hours of CLE
credit. For information or a registration form for
this program, contact Ian Ledlin at 509.838.6055 or
send an email to ian@spokelaw.com, with “Seminar
& Retreat” in the subject line.
Winthrop and the Methow Valley offer many fine
motels, lodges, resorts and bed & breakfast establishments. To make reservations at Sun Mountain Lodge
call 800-572-0493. To make reservations elsewhere,
call Central Reservations at 800-422-3048.
Other activities include a hospitality suite sponsored by Winston & Cashatt, a social hour followed
by a banquet, golf tourney, and outdoor activities
in the Methow region.
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U.S. Trustee’s Notes: Objections to Unsecured
Claims Based On Consumer Credit Agreements
By Gary W. Dyer,
Assistant U.S. Trustee (Spokane)
The views and opinions expressed in this article are
the personal views of the author and do not necessarily
reflect those of the Department of Justice or the United
States Trustee’s Program.
Buying and selling consumer debt is a routine practice.
Debt holders often resell debts in bulk to debt buyers,
and the same debt may be sold multiple times, making
it difficult for debtors to identify to whom they owe
repayment. In addition, debts that are sold may include
stale and discharged debt. See FED. TRADE COMM’N,
REPAIRING A BROKEN SYSTEM: PROTECTING
CONSUMERS IN DEBT COLLECTION LITIGATION AND ARBITRATION (July 2010), available at
http://ftc.gov/05/2012/07/debtcollectionreport.pdf; and
FED. TRADE COMM’N THE STRUCTURE AND
PRACTICES OF THE DEBT BUYING INDUSTRY
(Jan. 2013), available at http://www.ftc.gov/os/2013/01/
debtbuyingreport.pdf.
A recent Federal Trade Commission study found that
average prices paid for debt portfolios were:
(a) 7.9 cents per dollar for debts that were less than
3 years old;
(b) 3.1 cents per dollar for debts that were 3 to 6 years
old;
(c) 2.2 cents per dollar of debt for debts that were 6
to 15 years old; and
(d) “effectively nothing” for accounts that were older
than fifteen years.
See REPAIRING A BROKEN SYSTEM, pg. 23-24
(2013); and McMahon v LVNV Funding, LLC, 744 F.3d
1010 (7th Cir. 2014).1
Rule 3001(c)(3) Requires Five Data Elements
Bankruptcy rules have addressed this situation by
requiring better disclosure for proofs of claim (“POC”)
filed to recover certain types of unsecured consumer debt.
Rule 3001(c)(3) requires POCs for open-end or revolving consumer debt to include the following information:
• the name of the entity from whom the creditor purchased the account;
• the name of the entity to whom the debt was owed
at the time of an account holder’s last transaction on
the account;
1 Editor’s Note: See also BAD PAPER: INSIDE THE SECRET
WORLD OF DEBT COLLECTORS by Jake Halpern.
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• the date of an account holder’s last transaction;
• the date of the last payment on the account; and
• the date on which the account was charged to profit
and loss.
In addition, on written request by a party in interest,
the creditor shall, within 30 days after the request is sent,
provide the requesting party a copy of the writing on which
the claim is based. FED. R. BANKR. P. 3001(c)(3)(B).
The information required by Rule 3001(c)(3) will assist
the trustee and debtor to identify the original creditor,
and the name of the creditor at the time of the debtor’s
last credit activity. The parties can then compare that
information with creditors listed on the debtor’s Schedule
F. (The debtor’s credit report may also provide clues
to identify the origination of the debt.) If a POC fails
to provide the required five elements, that may not be
grounds for total disallowance. However, Rule 3001(f)
suggests that the POC loses its prima facie presumption
of validity if the required information is not provided.
Options for Addressing POCs Filed
to Recover Stale Debt
If a POC seeks to recover debt that is unenforceable under
state law, such as where the claim is barred by the applicable
statute of limitations, an objection may be appropriate. For
example, section 502(b)(1) may serve as basis for objecting
to a POC filed to collect time-barred debt. That section of
the Bankruptcy Code provides that an objection is appropriate if “such claim is unenforceable against the debtor and
property of the debtor, under any agreement or applicable
law.” 11 U.S.C. § 502(b)(1). A state law creating a statute of
limitations period would constitute such an “applicable law.”
Determining the applicable statute of limitations for a
POC is not always straightforward. The confluence of
credit agreement choice of law provisions and federal
and state law governing choice of laws may complicate
the analysis. See, e.g., Sterba, 516 B.R. 579 (B.A.P. 9th
Cir. 2014) (applying federal choice of law rules to POCs).
Similarly, a debtor’s partial payment may revive a debt
by “acknowledging” it, even if the statute of limitations
had run. U.S. v. Nugent, 785 F. Supp. 129 (D. Mont.
1991) (student loan debt’s partial payments extended
the applicable statute of limitations period)). However, if
the POC seeks to recover debt that is beyond any state’s
limitations period based on the five data elements specified
under Rule 3001(c)(3) (e.g., the date of the debtor’s last
Continued on Page 4

Chapter 13 Report

By Mike Todd,
Attorney for the Chapter 13 Trustee
As of April 15, 2015, there were approximately 3,208
open Chapter 13 cases in this district, including approximately 111 new cases filed during the month of
March 2015. One year ago there were approximately
3,427 open Chapter 13 cases, with 88 cases filed during March 2014. While the March figures are up, the
overall number of active Chapter 13 cases is down approximately 7% from a year ago. As of April 15, 2015,
there were approximately 231 unconfirmed Chapter 13
cases, of which only 13 were more than 90 days past
the date of their first meeting of creditors.
The Executive Office of the United States Trustee (EOUST) has recently modified its interpretation of when a
Chapter 13 Trustee is to take the statutorily allowed percentage fee. Pursuant to 28 U.S.C. §586(e)(2), a standing
trustee is to collect the fee from all payments received
under a plan. That percentage fee is set by the EOUST in
an amount intended to be sufficient to operate the office.
This change requires that Chapter 13 Trustees collect
their percentage fee at the time of receipt of plan payments. Previously Chapter 13 Trustees had collected the
fee at the time of disbursement. Our office implemented
this change in early March, 2015.
While this is a major change for our office and our
software system, there should be little to no change for
the court, the debtors or their attorneys as our percentage
fee will likely remain the same for the next few months.
Only the timing of when the fee is taken has changed.
Debtors and their attorneys will notice two changes.
First, they will see a trustee fee taken on all funds the
trustee has on hand in each case. As each payment is
posted, the appropriate trustee fee will be automatically
transferred out of the case. The change, while mainly a
software and procedure issue, will now allow the creditors, debtors and their attorneys to see the actual funds
available for disbursement to creditors on ndc.org as
the trustee fees will already have been paid. Secondly,
this will mean that fees will be taken on receipts in both
confirmed and unconfirmed cases.
This change will not increase the fees that a debtor
will be paying over the course of the bankruptcy nor
should it have any impact on administration of the
case. However, it is a substantial change in timing. This
does not change the way feasibility is calculated when
proposing a plan, nor how the requisite distribution to
unsecured creditors is determined.

Finance Report
Bankruptcy Bar Association

Checking Account Transactions 1/1/15 - 4/7/15
Summary of Checking Account Transactions
INCOME
15 Lawyer membership dues
15 Support membership dues
TOTAL INCOME

5,180.00
375.00
5,590.00

EXPENSES
Ballots
Board solicitation
Member Solicitation
Seminar Expense
TOTAL EXPENSES

45.01
10.56
122.75
248.50
426.82

OVERALL TOTAL

5,163.18

Checking Book Balance 4/7/15:
Checking Bank Balance 3/31/15:
Savings Bank Balance 3/31/15:
Total Funds on Deposit:

$14,790.77
$15,202.28
$12,741.56
$27,943.84

2015 Lawyer Member Count 4/715:
2015 Support Member Count 4/7/15:
2015 Total Member Count 4/7/15:

160
20
180

2014 Lawyer Member Count 12/31/14:
2014 Support Member Count 12/31/14:
2014 Total Member Count 12/31/14:

150
20
170

DO YOU HAVE A
CONTRIBUTION?

The deadline for the next issue of
NOTES is

October 5, 2015

E-Mail contributions to
Timothy Fischer at
trf@winstoncashatt.com
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U.S. Trustee’s Notes cont’d
transaction), then an objection may be appropriate. The
Chapter 13 trustee’s office has used this provision as a basis
for contacting creditors and debt buyers that filed POCs
to recover debt that appears time-barred. Some creditors
have withdrawn POCs after receiving an informal trustee’s
inquiry. The United States Trustee also is investigating
certain POCs filed by high volume claim filers that appear
to be beyond any applicable limitations period.
The more unsettled issue involves debtors’ requests for
damages under the Fair Debt Collection Practices Act (15
U.S.C. §§ 1692-1692p, hereinafter “FDCPA”), where
POCs are filed on time-barred debt. Outside of bankruptcy,
a complaint filed in state court to collect a time-barred
debt can be defended by asserting the affirmative defense
of the statute of limitations. Consumer borrowers also can
assert a violation of the FDCPA’s express provisions when
complaints are filed attempting to collect time-barred debt.
15 U.S.C. §§ 1692c(a)(2), 1692e(2)(A) and 1692g(b).
The interplay of the FDCPA and the Bankruptcy Code
when dealing with POCs is unsettled. The Ninth Circuit
Bankruptcy Appellate Panel has held that the proper way
to attack a POC filed on stale debt is the claims objection
process, and that the FDCPAdoes not apply in bankruptcy.
In re Chaussee, 399 B.R. 225 (9th Cir. BAP 2008) (attack
pursuant to Washington’s Consumer Protection Act and
FDCPA preempted by Title 11). See also Walls v Wells
Fargo Bank, N.A, 276 F.3d 502 (9th Cir. 2002) (attack for
violation of the discharge injunction allowed as contempt
only, not FDCPA or section 105); see also Simmons v.
Roundup Funding, LLC, 622 F.3d 93, 96 (2d Cir. 2010);
Buckley v. Bass &Associates, 249 F.3d 678 (7th Cir. 2001).
The Third and Eleventh Circuits disagree with Ninth
Circuit views on this subject. Compare Chaussee, 399
B.R. 225 (9th Cir. BAP 2008), with Simon v. FIA Card
Services, N.A., 732 F.3d 259 (3rd Cir. 2013), and Crawford v. LVNV Funding, LLC, 758 F.3d 1254 (11th Cir.
2014) cert denied ___ S. Ct.___, 2015 WL 246891 (U.S.
April 20, 2015). In Crawford, LVNV was seeking to
recover stale debt acquired from a furniture store, and
filed a POC after the four-year statute of limitations had
run. In finding that the debtor had stated a claim for relief
against the creditor under the FDCPA (for filing a POC
on stale debt), the Eleventh Circuit stated:
A deluge has swept through U.S. bankruptcy courts
of late. Consumer debt buyers – armed with hundreds
of delinquent accounts purchased from creditors – are
filing proofs of claim on debts deemed unenforceable
under state statutes of limitations. This appeal considers
4 • EWB NOTES XXVI.1 • MAY 2015

whether a proof of claim to collect a stale debt in Chapter
13 bankruptcy violates the [FDCPA].
We answer this question affirmatively.The FDCPA’s broad
language, our precedent, and the record compel the conclusion that defendants’ conduct violated a number of the Act’s
protective provisions. See id. §§ 1692(e), 1692d-1692f. We
hence reverse the orders of the bankruptcy and district courts.
758 F.3d at 1257. The U.S. Supreme Court recently
denied a request for certiorari in Crawford, so the split
in the circuits will continue.
Creditors filing POCs on stale debt may be subject
to another challenge. Bankruptcy Rule 9011 has been
used to seek sanctions when POCs are filed to recover
stale debt. The overwhelming weight of the case law
is that a court may impose FED. R. BANK. P. 9011
sanctions if a complaint is filed to collect a debt that is
clearly subject to affirmative defenses (including the
statute of limitations), and the plaintiff-creditor has no
colorable argument that the defense does not apply. See,
e.g., In re Aston-Nevada Limited Partnership, 409 Fed.
Appx 107 (9th Cir. 2010); Estate of Blue v. County of
Los Angeles, 120 F.3d 982, 985 (9th Cir. 1997); United
States v. Gavilan Joint Community College District, 849
F.2d 1246, 1250-51 (9th Cir. 1988); In re Sekema, 523
B.R. 651 (Bankr. N. D. Ind. 2015). Further, many courts
have found that filing a POC is tantamount, equivalent
or analogous to filing a complaint in a civil action. See,
e.g., Matter of Continental Airlines, 928 F.2d 127, 129
& n.1 (5th Cir. 1991) (analogous); In re Simmons, 765
F.2d 547, 552 (5th Cir. 1985) (tantamount); Nortex
Trading Corp. v. Newfield, 311 F.2d 163, 164 (2d Cir.
1962) (analogous); S.E.C. v. Infinity Group Co., 27 F.
Supp.2d 559, 562 (E.D. Pa. 1998) (tantamount); Kline
v. Zueblin (In re American Export Group International
Services, Inc.), 167 B.R. 311, 313 (Bankr. D. Colo. 1994)
(analogous). See also David H. Taylor, Filing With Your
Fingers Crossed: Should a Party Be Sanctioned For Filing
a Claim to Which There is A Dispositive, Yet Waivable,
Affirmative Defense?, 47 SYRACUSE L. REV. 1037
(1997). Creditors should be aware of these points when
filing POCs on debt that is clearly time-barred.
Conclusion
In the Ninth Circuit, when faced with a POC filed to
recover time-barred debt, the debtor’s remedies do not
include damages under the FDCPA. However, debtors’
counsel and trustees may want to evaluate whether to
object to the claim and have it disallowed. The law in
this area is evolving and other remedies may emerge.

From the Clerk

By Beverly Benka, Clerk of Court
Advisory Committee Seeking Nominations
The court’s Standing Advisory Committee is composed
of the judges of the court, the president of the Bankruptcy Bar Association, the Clerk of Court, permanent
representatives from the offices of the U.S. Attorney and
six rotating positions representing various stakeholders. The committee, in addition to discussing topics
of general interest, reviews and recommends amendments to the local rules. An annual meeting is held
with the Bankruptcy Bar’s annual seminar, and other
meetings are scheduled as necessary. Nominations are
being accepted for four lawyer representatives. Letters
of interest may be sent to the Clerk of Court at P.O.
Box 2164, Spokane, WA 99210-2164, or via email to
Beverly_Benka@waeb.uscourts.gov.
Advisory Committee Meeting June 25
The Standing Advisory Committee meets June 25,
2015. Agenda items, including proposed rule amendments, may be sent to the Clerk of Court at P.O. Box
2164, Spokane, WA 99210-2164, or via email to the
address above.
2014 Bankruptcy Filings Down Nearly 10%
in Eastern Washington
In calendar year 2014, there was a 12.6 percent drop
in cases filed across the country. Nationally, 936,795
cases were filed, down from the 1,071,932 cases filed
in calendar year 2013. In the Eastern District of Washington, there was a 9.7 percent drop in cases filed.
There were 4,566 cases filed, down from 5,057 filed
in calendar year 2013. From 2013 to 2014, Chapter 7
cases decreased 9 percent, Chapter 13 cases deceased
11.6 percent, and Chapter 11 cases decreased 44 percent.
Adjusted Census Bureau State Median
Family Income Data Now Available
The new figures applicable to bankruptcy petitions
filed on or after April 1, 2015, are available on the U.S.
Trustee Program website at http://www.justice.gov/ust/.
The new IRS Bankruptcy Allowable Living Expenses
and the Chapter 13 Administrative Expense Multipliers are also available. These new figures will apply to
bankruptcy petitions filed on or after May 15, 2015.
Free Email Notification Available for Debtors
Debtors can now receive same day email notification of
orders and court-generated notices. Debtor Electronic
Bankruptcy Noticing (DeBN) is free. For more informa-

tion and registration instructions, go to the home page and
select “Free Bankruptcy Noticing”, or call 509-458-5300.
Local Rule 1007-1 Amended
General Order 15-01, effective February 9, 2015,
amended LBR 1007-1: Lists, Schedules, Statements
and Other Documents. The amended rule requires filing of a Declaration Regarding Payments (Local Form
1007-3). The local rule and the local form are available
on the court’s website at www.waeb.uscourts.gov.
Electronic Filing of Claims: ePOC
Creditors may file Proof of Claim forms for all chapters
electronically through the ePOC program on the court’s
website. Users may also amend or withdraw a claim.
A login/password is not required.
Users complete a fillable Proof of Claim form (Form
B10), and may attach supplemental documentation. The
address of the creditor is automatically added to the
mailing matrix of a case when a proof of claim is filed.
The full name and title of a creditor or other person
authorized to file a proof of claim must appear on the
form. If a party other than the creditor is filing the proof
of claim, the address of that party must be included.
Filing a proof of claim electronically deems the claim
signed by the creditor or authorized person.
Amendment to Ninth Circuit BAP Filing
Requirements: Excerpts of Record
In cases opened February 1, 2015, and beyond, all
excerpts of record must be filed electronically. In
cases opened prior to February 1, 2015, electronic
filing of the excerpts is optional. Please see Rule 3 of
the Administrative Order Regarding Electronic Filing
in BAP Cases, available on the BAP website at www.
ca9.uscourts.gov/bap/ > Electronic Case Files (ECF)
> Administrative Order.
Amendments to Federal Rules
Several amendments to the Federal Rules of Bankruptcy
Procedure took effect on December 1, 2014. Rule 1014,
governing the procedure for determining where cases
will proceed if petitions are filed in multiple districts,
was amended to clarify and narrow the scope of the
stay provisions. The former rule provided that all of the
later-filed cases were stayed while the first court made a
venue determination. The amended rule limits the stay
to situations in which the first court finds that the rule
in fact applies and that a stay is needed. Rule 7004(e)
Continued on Page 14
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Editor’s Corner

By Gary T. Farrell
The other morning, I was sitting on our sun
deck at Loon Lake. It is elevated so that the
swallows, ever curious, dive down dangerously low to check the intruders. The most
irate land on the rain gutter above and glare
at us.
The deck is an excellent place to watch the
three ospreys that have decided to nest in
our neighborhood. I swore that one morning
I saw two of them mating in mid air, and decided immediately that I was glad I was not
an osprey.
They are fascinating birds. They sit on a
branch of a very tall tree near the water. One
swoops down, grabs a fish in its talons and
swoops off to the nest letting out screeches
of delight. The experts say that ospreys are
blessed with phenomenal eyesight, which
enables them to fish so expertly. The ospreys
leave our lake in late October and fly to Costa
Rica for the winter. Immediately, I was sorry
that I was not an osprey.
Two years ago, a bald eagle spent the summer
in a tree about 150 yards away. The eagle too
was adept at fishing, and those who decided
to drop anchor near our cabin to share in the
harvest had to listen to very loud, angry cries
from the eagle and the ospreys.
If I would drop a bit of toast over the railing, it would land two feet from the water.
With that 180-degree view, we can see the

Externs Selected
By Ian Ledlin

Four highly qualified Gonzaga University Law
School students applied for externships with Judge
Corbit and Judge Rossmeissl for the 2015-2016
school year. Jamie DeMello and Deric Latendresse
were selected to fill these positions. Each will
receive a $1,000 L. Warden Hanel scholarship
awarded by the Bankruptcy Bar Association.
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Canadian geese on their fall journey to the
south. They literally land in groups of fifty
to a hundred. Their cries drown out most of
what our neighbors are saying, so they provide
a great service. We don’t see them when they
come through in the Spring on their way North
as they are more prompt than our family.
There is a group of four or five loons that entertain us. We tell the grandchildren to watch,
as soon one of them will dive and where it will
come up nobody knows. Sure enough, after
about 45 seconds, the loon pops up, often 50
feet from where it submerged. And sometimes
the loon will let out its haunting cry.
I have asked many why the lake was named
“Loon Lake”. No one knows, so I have built
up a story about how the first settlers could
not get over how many loons were on the lake.
So they obviously were not going to call it
“Moose Lake”.
There is another possible theory: the lake is
populated by “loonies” who thought they got
the best deal in the world when they bought
their water front.
The lake is stocked with trout and Kokanee
salmon. I have discovered that I am an avid
fisherman. My participation is a wave to the
trolling fishermen, and a hearty raise of my
manhattan in salute.
I wish that I were the most avid follower
of St. Francis of Assisi so that I could talk to
the swallows, osprey, eagles, Canadian geese,
loons, trout and kokanee salmon. I would
ask them if they would rather be the editor
of Notes, a bankruptcy publication. I suspect
they would decide immediately that they are
glad that they are not the editor of Notes, a
bankruptcy publication.
So I am taking their advice. This is my last
issue, and I will be offering my resignation
to the board of Directors at Sun Mountain.
Thanks for all the happy days and memories
that you have given me!

The Pervasive Automatic Stay
By Ian Ledlin
Phillabaum, Ledlin, Matthews & Sheldon, PLLC

When a foreclosure sale is looming, a debtor may
attempt to use a bankruptcy filing put a stop to
the that sale. However, when the sale beats the
filing the lender may think its worries are over.
The case of In re Betchan1 proved otherwise when
the court determined that, although the gavel had
fallen pre-petition, the automatic stay prevented
the transfer of the collateral to the purchaser.
In Betchan, the foreclosure trustee sold Debtor’s residence at a non-judicial sale. The lending Bank purchased the property by credit bid.
Later that same day, Debtor filed a Chapter 13
bankruptcy case. Five days later, the trustee’s
deed was notarized, and was recorded seven
days after that.
Debtor continued to live in the property. Her
Chapter 13 Plan proposed to cure the defaults
and to maintain the monthly contract payments.
The Bank objected to the Plan and filed a motion
for stay relief to evict Debtor from the property.
The Bank contended that it was vested in the
property because the sale occurred before the
case was filed, and therefor was entitled to take
possession of the property under Washington
law. Because the trustee’s deed was recorded
within 15 days after the sale, perfection related
back to the date of the sale.2
Although the Bank’s actions would have been
timely to perfect the sale if no bankruptcy case
had been filed, the Court denied the request for
stay relief. In making this determination, the
Court analyzed the process for transferring real
property in the state of Washington.
The first requirement for transferring real property is that it must be in writing and acknowledged by a notary.3 In the case of a deed of trust

foreclosure, the transfer of the property does not
occur until the (notarized) deed is delivered by
the trustee to the purchaser. In distinguishing
the concept of delivery from that of perfection,
the Court noted that the deed was not notarized
until after the bankruptcy case was filed. The
notarization of the trustees deed was a violation of the automatic stay. Because acts done in
violation of the stay are void,4 the Bank did not
acquire an interest in the property.
Assuming that the Bank did not know of the
bankruptcy case when it took delivery of the
trustee’s deed, it could have moved the Court to
annul the stay. Whether the stay should be annulled retroactively requires an examination of
the circumstances of the case and a balancing of
the equities of the parties’ respective positions.5
Some of the factors a court may consider in deciding whether to annul the stay include whether
creditors knew of the stay but nonetheless took
action; prejudice to creditors or third parties if
stay relief is not made retroactive; and whether
annulment of stay will cause irreparable injury
to debtor; and whether stay relief will promote
judicial economy or other efficiencies.6
Had Betchan filed a Chapter 7 case, the Bank
likely would have had a strong argument in favor
of annulling the stay.
1. In re Betchan, 524 B.R. 830(Bankr. E.D.
Wash. 2015).
2. RCW 61.24.050(1); 11 U.S.C. 362(b)(3).
3. RCW 64.04.020.
4. Schwartz v. U.S. (In re Schwartz), 954 F.2d
569 (9th Cir.1992).
5. In re Gasprom, Inc., 500 B.R. 598 (B.A.P. 9th
Cir. 2013).
6. Id.

25TH ANNUAL BANKRUPTCY SEMINAR & RETREAT
JUNE 26 & 27, 2015 • SUN MOUNTAIN LODGE
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Tithes, Charitable Contributions in Chapter 13
By Joseph Meservy,
Student, Gonzaga University School of Law
L. Warden Hanel, Scholarship Intern
for Hon. Frederick P. Corbit
As a result of strong lobbies to Congress, bankruptcy
law with respect to tithing has evolved significantly over
the past 17 years.1 In chapter 13 bankruptcy cases, the
consequences of these changes raise some questions,
and the answers to those questions may surprise some
debtors and their attorneys.
1. Can chapter 13 debtors use the tithing
and charitable contributions protection even
if they have never done so before?
Yes. If the debtor donates no more than fifteen percent
of his or her gross annual income for the year in which
the contributions are made, then he or she may begin
donating at any time pre-petition or within the proposed
plan.2 Trustees or creditors may object that such donations are inconsistent with the good faith requirements
of the Bankruptcy Code.3 However, a strong argument
exists that bankruptcy judges are now prevented from
either dismissing a case for substantial abuse based on
any consideration regarding a debtor’s charitable contributions or superimposing a reasonableness standard
over the statutorily permitted fifteen percent of gross
annual income limitation.4
Following the passage of the Religious Liberty and
Charitable Donation Protection Act of 1998, an array
of early decisions derided application of the law to
chapter 13 debtors stating that “disposable income”
still contains the “reasonably necessary restriction.”5
However, the Ninth Circuit Bankruptcy Appellate
Panel in In re Cavanagh, expressly disagreed with the
frequently cited In re Buxton. After an analysis of the
meaning of 1325(b)(2)(A), the panel determined that
the Buxton approach of superimposing a reasonableness
standard over the fifteen percent limitation is inconsis1

2
3
4
5

See Kenneth N. Klee, Tithing and Bankruptcy, 75 Am. Bankr.
L.J. 157, 157 (2001); and Steven Hopkins, Is God A Preferred
Creditor? Tithing As an Avoidable Transfer in Chapter 7
Bankruptcies, 62 U. Chi. L. Rev. 1139, 1141 (1995) (discussing
as one of the first recent protections for tithing, the passage of the
Religious Freedom Restoration Act).
Cf. In re Gamble, No. 11-80131, 2011 WL 2971406, at *2 (Bankr.
M.D.N.C. June 15, 2011).
11 U.S.C. § 1325(a)(3),(7) (2015).
11 U.S.C. § 707(b)(1) (2015); 11 USC § 1325(b)(2)(A)(ii) (2015).
See, e.g., In re Buxton, 228 B.R. 606 (Bankr. W.D. La. 1999); see
also In re Davis, 272 B.R. (Bankr. D. Wyo. 2001) (citing reasoning
from Buxton).
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tent with congressional will as expressed in 1325(b)(2)
(A).6 Commentators agree that, “[i]t would be doubtful
whether a bankruptcy court would have the authority
to find such contributions to be not reasonably necessary now that Congress has set a specific amount that
it has defined as reasonably necessary.”7 Following
the passage of the Bankruptcy Abuse Prevention and
Consumer Protection Act (BAPCPA), courts began to
reject the Cavanagh decision because of the superseded
statutory changes, particularly in 1325(b) of title 11.8
This ended when Congress responded by enacting the
Religious Liberty and Charitable Donation Clarification Act of 2006.9 The law reapplied the protection to
persons who failed the chapter 13 means test.10 Modern
case law also comports with the notion that charitable
contributions are categorized by statute as amounts
reasonably necessary for maintenance and support.11
6
7

8

9
10

11

In re Cavanagh, 250 B.R. 107 (B.A.P. 9th Cir. 2000); see also
In re Petty, 338 B.R. 805, 808 (Bankr. E.D. Ark. 2006) (citing
reasoning from Cavanagh).
See Collier on Bankruptcy ¶ 1325.11[4][c] at 1325-70-1 (Alan N.
Resnick & Henry J. Sommers eds., 16th ed. 2014) (referencing the
fifteen percent capped allowance under 11 USC 1325(b)(2)(A)(ii));
cf. In re Kirschner, 259 B.R. 416, 422-3 (Bankr. M.D. Fla. 2001).
Bankruptcy Abuse Prevention and Consumer Protection Act,
Pub.L. No. 109-8 (2005); See, e.g., In re Diagostino, 347 B.R. 116,
118-19 (Bankr. N.D.N.Y. 2006); see also In re Tranmer, 355 B.R.
234 (Bankr. D. Mont. 2006) (citing In re Diagostino); but see In re
Petty, 338 B.R. 805 (Bankr. E.D. Ark. 2006).
Religious Liberty and Charitable Donation Clarification Act of
2006, Pub.L. No. 109-439 (2006).
In re Gamble, No. 11-80131, 2011 WL 2971406, at *2 (Bankr.
M.D.N.C. June 15, 2011); Collier on Bankruptcy ¶ 1325.LH[6]
at 1325-85 (Alan N. Resnick & Henry J. Sommers eds., 16th ed.
2014) (“As originally enacted, section 1325(b)(3) did not appear
to permit debtors to deduct expenses for charitable contributions
as reasonable living expenses, because such expenses are not
specified as permissible living expenses in section 707(b)(2).
To correct this flaw, Congress enacted the Religious Liberty and
Charitable Donation Clarification Act of 2006, which amended
section 1325(b)(3) to provide that expenses for religious and
charitable contributions, those described in section 1325(b)
(2)(A)(ii) are not to be determined under section 707(b)(2).
The amendment makes clear that such expenses continue to be
determined under section 1325(b)(2)(A)(ii), which permits a
chapter 13 debtor to make such contributions to the extent they do
not exceed 15 percent of the debtor’s annual gross income.”)
See, e.g., In re Short, No. 08-11224, 2008 WL 5751873, at *2
(Bankr. N.D. Ohio Sept. 11, 2008) (citing 11 USC 1325(b)(2)
(A)(ii) and stating that charitable contributions are categorized
by statue as amounts reasonably necessary for maintenance and
support); In re Cavanaugh, No. 06-57992-WS, 2007 WL 6363170,
at *2 (Bankr. E.D. Mich. Aug. 24, 2007) (noting that under 11
U.S.C. 1325(b)(2)(A)(ii) up to 15% of gross income is a reasonable
and necessary expense of a charitable contribution).

Continued on Page 9
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In Cavanagh, the court also faced a debtor who had
“suddenly found God” and began making contributions
for the first time post-petition.12 The debtor’s Statement
of Financial Affairs which required disclosure of any
charitable contributions of $100 or more within one
year preceding the order for relief under “Schedule J”
indicated that there were none.13 Nevertheless, less than
one month later, when the debtor filed the proposed
plan, the plan provided for thirty-nine monthly payments of $365.14 Despite the trustee’s objection to the
confirmation of the plan on the grounds that the plan
was unreasonable and proposed in bad faith, the bankruptcy appellate panel held that the plan was proposed
in good faith because the statutory language was clear
and unambiguous, the debtor’s planned contributions
were below the limit provided by statute, and the debtor
testified he chose to begin tithing after he began the
process of becoming a member of the church to which
he was contributing.15 The trustee did not dispute that
the debtor’s church was a qualified religious entity or
that the contribution was well within the fifteen percent
statutory limitation, rather the trustee questioned the
veracity of the debtor’s conversion.16 This basis was
not sufficient under the Ninth Circuit test for whether a
chapter 13 plan was proposed in good faith as espoused
in Leavitt v Soto (In re Leavitt), 171 F.3d 1219, 1224
(9th Cir. 1999).17 Thus, one can only speculate as to
whether an attempt to highlight the petitioner’s good
faith would have mattered to the trustee if the debtor
had instead donated to a charitable organization that
had no religious affiliation.
There is some uncertainty among courts as to what
constitutes a gross annual income because the definition is not given in the Code.18 However, one case has
12
13
14
15
16
17

In re Cavanagh, 250 B.R. 107, 111 (B.A.P. 9th Cir. 2000).
Id. at 109.
Id. at 109-10.
Id. at 109-14.
Id. at 111.
Id. at 113-4; cf. In re Welsh, 711 F.3d 1120, 1124 (9th Cir.
2013) (quoting In re Goeb, 675 F.2d at 1390 and stating, “that
although the substantiality of the proposed repayment” was one
consideration, “ultimately the good faith determination must take
into account ‘all mitigating factors’”).
18 Compare Shelley v Kendall (In re Shelley), 184 B.R. 356 (9th
Cir. BAP 1995) and In re Bush, 346 B.R. 207 (Bankr. S.D. Cal
2006) with In re Lewis, 401 B.R. 431, 444-45 (Bankr. C.D. Cal.
2009) (determining that the definition of “gross income” used by
the former cases for purposes of determining the amount of the
homestead exemption followed a different rationale because the
homestead exemption differs from a charitable contribution made
prepetition by a debtor that files for bankruptcy and the court need

distinguished “gross annual income” from the defined
“disposable income” and concluded that gross annual
income is essentially equivalent to the definition of
“gross income” within the Internal Revenue Code
meaning of all income without deduction of business
expenses.19 This appears to be a reasonably clear interpretation particularly as the Internal Revenue Code is
also the basis for determining the meaning of “charitable
contribution” and “qualified religious or charitable
entity or organization”.20 Courts have permitted the
avoidance of the entire contribution, not merely the
excessive part, if the voidable contribution exceeded
the permitted 15% of the gross annual income.21
2. Are the charitable contributions limited to
religious organizations?
No. Debtors may donate to qualified charities that are not
affiliated with any religion or to churches.22 Collier on
Bankruptcy suggests that the protection for non-tithing
charitable contributions may have even been included
so that the law might pass Constitutional muster.23 The
donation must be a “charitable contribution” consisting
of cash or a “financial instrument” as defined under the
Internal Revenue Code of 1986.24 This is broader than
what is typically considered as a tithe.25
not look to state law but rather should look to federal law when
interpreting a term in a federal statute).
19 In re Lewis, 401 B.R. 431, 438-447 (Bankr. C.D. Cal. 2009)
(featuring expansive analysis of possible means of interpreting
“gross annual income”).
20 Compare id. with 11 U.S.C. §§ 548(d)(3),(4) (2014).
21 In re McGough, 737 F.3d 1268 (10th Cir. 2013).
22 It is impossible to determine from a chapter 13 debtor’s schedules
alone if a charitable contribution is to a religious organization or an
organization that has no religious affiliation. Schedule J, line 14,
lumps all charitable contributions and religious donations together
on one line.
23 Collier on Bankruptcy ¶ 1325.11[4][c] at 1325-70 (Alan N.
Resnick & Henry J. Sommers eds., 16th ed. 2014).
24 11 USC § 548(d)(3) (2015); 26 U.S.C. § 170(c) (2015); 26 U.S.C.
§ 731(c)(2)(c) (2015).
25 See In re Packham, 126 B.R. 603, 604 n.2, 8 (Bankr. D. Utah
1991) (explaining that all income of whatever nature is subject
to tithing and that to many Christians tithing is “a debt which
everyone owes to the Lord for his use of the things that the Lord
has made and given to him to use.” This makes the Lord “in a
position of a preferred creditor. If there is not enough to pay all the
creditors, [H]e should be paid first.”).
		 The term “tithe” derives from a Christian religious practice of
giving a specified percentage of one’s income, traditionally ten
percent, to the Church. See, e.g., Genesis 28:22 (King James)
(“[A]nd this stone, which I have set for a pillar, shall be God’s
house; and of all that thou givest me I will give the tenth to thee.”);
see also Malachi 3:8-12 (King James); see also Genesis 14:20

Continued on Page 10
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Section 548(d)(4) of title 11 defines “qualified religious or charitable entity or organization” as meaning
an entity or organization described in either section 26
U.S.C. 170(c)(1) or 170(c)(2) of the Internal Revenue
Code of 1986. Under section 170(c)(1) qualified nonprofit organizations include the United States, states,
and municipalities, if the gift or contribution is made
exclusively for public purposes.26
Similarly, a corporation, trust, community chest, fund,
or foundation can qualify under 26 U.S.C. 170(c)(2) if it
satisfies the following criteria: 1) either receive an IRS
letter of determination qualifying as a non-profit under
26 U.S.C. § 501(c)(3) or merely function as an actual
church (subject to random audit); 2) be organized and
operated exclusively for religious, charitable, scientific,
literary, or educational purposes, or to foster national/
international amateur sports competition (only if no part
of its activities involve the provision of athletic facilities
or equipment), or for the prevention of cruelty to children
or animals; 3) no part of net earnings may inure to the
benefit of any private shareholders or individual (traditionally this is reflected in the articles of incorporation
or bylaws); and 4) creation or organization must occur in
the United States or under the laws of the United States
(either federal or state laws).27 Regarding the scope of
application, it is well regarded by courts in the past that
parochial school tuition does not qualify as an exempt
tithe or a charitable based deduction.28
To determine if an organization is qualified as a 501(c)
(3) one can go to http://www.irs.gov/Charities-&-NonProfits/Exempt-Organizations-Select-Check, call the
IRS at 1-877-829-5500, or request to see the organization’s letter of determination from the IRS. Notably, the
definition under 26 U.S.C. § 501(c)(3) bars organizations
where a substantial part of the activities carried on serve
as “propaganda, or otherwise attempting, to influence
legislation” or “participate in, or intervene in (including
the publishing or distributing of statements), any political
campaign on behalf of (or in opposition to) any candidate
for public office.” This bar is reaffirmed in the language
of 26 U.S.C. § 170(c)(2)(D) which states, in relevant
(King James) (Abraham pays tithes to Melchizedek). The term is
sometimes used much more broadly, however, to encompass any
religiously impelled financial contribution, regardless of amount
and irrespective of faith.
26 26 U.S.C. § 170(c)(1) (2015).
27 26 USC § 170(c)(2) (2015).
28 See e.g., In re Meyer, 467 B.R. 451, 459 (Bankr. E.D. Wis. 2012);
see also Watson v. Boyajian (In re Watson), 309 B.R. 652 (B.A.P.
1st Cir. 2004), aff’d, 403 F.3d 1 (1st Cir. 2005).
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part, that a qualified entity must also be one which is
not “disqualified for tax exemption under section 501(c)
(3) by reason of attempting to influence legislation, and
which does not participate in, or intervene in (including
the publishing or distributing of statements), any political
campaign on behalf of (or in opposition to) any candidate
for public office.”
Examples of qualified secular non-profit organizations include: Boy Scouts of America (educational),
The American Heart Association (scientific), Huntsman
Cancer Foundation (scientific), Tyler Robinson Foundation (charitable), Do The Write Thing (prevention
of cruelty to children), select chapters of the Boys and
Girls Club (educational), select chapters of Planned
Parenthood (educational), Sierra Club Foundation (not
the Sierra Club itself, scientific/educational), and United
States Fund for UNICEF (prevention of cruelty to children). A good way to determine if a charity qualifies
is to examine the organization’s annual reports to see
how money is being utilized and whether it is being
spent on political campaigns.
3. Do many chapter 13 debtors include
charitable contributions and religious
donations in their budgets?
No.Asampling of the 171 chapter 13 plans confirmed in the
Eastern District of Washington during the period from September 1, 2014 to November 30, 2014, reveals that debtors
in only 36 cases (21%) included charitable contributions or
religious donations in their budgets. Moreover, for those 36
cases, the monthly donations in the debtors’ budgets made
up only 1.3% of the total of the gross monthly income set
forth on line 10 of the debtors’ Schedule Js.
Conclusion
With respect to charitable contributions and tithing,
given the wide latitude that the Bankruptcy Code
provides chapter 13 debtors, it is surprising that more
debtors do not choose to give up to 15% of their earnings
to charities and churches rather than have that money
distributed to their creditors.29 Moreover, it is surprising
that the debtors who do make charitable contributions
do so in amounts that are far less than allowed by 11
U.S.C. § 1325(b)(2)(A). It is possible that the small
amount of charitable giving is a result of debtors and
their attorneys not knowing about how bankruptcy law
29 A review of chapter 13 plans that were confirmed in October 2014
in the Eastern District of Washington shows that only 22% of
debtors included charitable contributions or tithes in their budget.

Continued on Page 11

Law Clerk Musings

Tap Menard,
Law Clerk to the Hon. Frank L. Kurtz
Brian Sheehan,
Law Clerk to the Hon. Frederick P. Corbit
Odd as it might seem, the two law clerks in the Eastern
District of Washington do not find any satisfaction in
rejecting orders. Instead, the need to return an order
brings on a sense of despair. The rejection of an order
takes time and means that the order will have to be
worked up again when it is resubmitted. In an effort
to avoid this problem, we would like to share some of
the problems we often encounter.
Motions vs. Applications vs. Adversary
Proceedings
The way to ask the court for an order is by filing a
written motion, unless the motion is made during a
hearing. F.R.B.P. 9013. This rule applies to all motions
made in the course of the bankruptcy case. Rule 9013
says, “[t]he motion shall state with particularity
the grounds therefor, and shall set forth the relief
or order sought.” (Emphasis added). A motion must
state with particularity the code sections and rules
which support the relief requested. Counsel need to
determine the applicable law and incorporate it into the
motion. This is not an invitation to a shotgun approach
on the applicable code and rules. A motion which cites
inapplicable code sections and rules creates extra work
for the court. The law clerks have to decide whether

Submission Guidelines

Attention to these guidelines will save time and
money in the production of NOTES:
• Always use “Title Case” for headlines and
section headers, never “ALL CAPS.”
• Never use tabs or spaces to indent.

• Only one space after period (.) or colon (:);
only one Return at the end of each paragraph.

• If you really need footnotes, use footnotes,
not endnotes.
• Save in Word (.doc) format. Other word
processing programs, save as .rtf.

• For extra safety, ZIP file before sending.

all of the statutory and rule references spilling across
the page are appropriate in the context of the order.
Rule 9013 also provides as follows: “Every written
motion other than one which may be considered ex
parte, shall be served by the moving party within the
time determined under Rule 9006(d). The moving
party shall serve the motion on: (a) the trustee or
debtor in possession and on those entities specified
by these rule; or (b) the entities the court directs if
these rule do not require service or specify the entities to be served.” Counsel is responsible for reviewing
the Code, Rules and Local Rules when implementing
the quoted language.
There are two exceptions to the broad scope of Rule
9013. One is an “application” which is authorized by
the bankruptcy rules. The two most common examples
are applications to employ professional persons,
F.R.B.P. 2014, and applications for compensation and
reimbursement of expenses, F.R.B.P. 2016. Careful
attention should also be paid to corresponding local
rules L.B.R. 2014 and 2016. The Eastern District also
has local forms in fillable PDF format on the court
web site for use in employment and compensation
applications. Since the forms are fillable, there is no
reason to retype these forms. These forms were created
to give all stakeholders including the court assurance
that the pleadings and associated orders do not include
Continued on Page 12

Tithes, Contributions

has evolved over recent years. However, if debtors did
more contributing the influence of the creditor lobbies
could cause the laws to be revised yet again.30
30 Query: If more charitable contributions were made by chapter
13 debtors, would creditor lobbies seek to change what other
interest groups accomplished as a result of getting Congress to
pass the Religious Liberty and Charitable Donation Clarification
Act of 2006? Additionally, if charitable contributions in chapter
13 budgets increased significantly, creditors may begin to question
who is really making the gifts. For example, if one chapter 13
debtor has a base plan that provides for $10,000 to be disbursed
to unsecured creditors over the life of his plan, and a second
chapter 13 debtor has the same income, liabilities and expenses,
but includes in his budget gifts to a church over the life of his
plan totaling $1,500, so that his unsecured creditors receive
distributions of only $8,500, is the second debtor making the gift
to his church or is it his creditors who are making the gift? The
second debtor is making no greater personal sacrifice than the first
debtor, but he is paying less to his creditors so he can pay more to
his church.
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intentional or unintentional edits which changed the
meaning of the applications or orders.
The second exception to Rule 9013 is the adversary
proceeding. Adversary proceedings are commenced
with a summons and complaint as opposed to a motion. Rule 7001 defines what issues are resolved by
adversary proceedings. The specific rules applying
to adversary proceedings are found in Part VII of the
bankruptcy rules.
Contested Matters
Federal Rule of Bankruptcy Procedure 9014 governs
contested matters. These matters are always commenced with a motion. F.R.B.P. 9014(c) lists the rules
from Part VII (adversary proceedings) which apply in
contested matters. The Federal Rules of Bankruptcy
Procedure do not include a list of matters which are
treated as contested matters. The problem is how does
counsel know when they have a contested matter? The
answer is to read the statute and rules relating to the
motion. In most situations the federal rules will state
when the motion must be made in accordance with
Rule 9014. For example Rule 4001 says that motions
for stay relief, use of cash collateral, and extension
of post-petition credit to the debtor are to be made in
accordance with Rule 9014.
When initiating a contested matter, one should be
careful to comply with heightened service requirements. Federal Rule of Bankruptcy Procedure 9014(b)
says, “[t]he motion shall be served in the manner
provided for service of a summons and complaint
by Rule 7004 and within the time determined Rule
9006(d)” (Emphasis Added). When applying Rule 7004
in the context of a contested matter, you will need to
substitute “motion” for “summons and complaint”.
Errors in making 9014 service tend to arise under Rule
7004(b)(3) and 7004(h).
Rule 7004(b)(3) addresses service on entities such
as corporations, limited liability companies and unincorporated associations. Under this rule service of the
motion cannot be effected by addressing the envelope
to ABC Corporation or the Poison Ivy Home Owners
Association. The Rule provides that when service is by
mail the envelope must be addressed, “to the attention
of an officer, a managing or general agent, or to any
agent authorized by appointment to receive service
of process,” (registered agent). 1 (Emphasis Added).
1

The quote does not include the last clause of the sentence. It has
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Both Judges in the Eastern District read the quoted
language literally. There is no need to name a specific
person. As an example, the following forms of address
will be considered proper 9014 service:
Officer
ABC Corporation
15 West Main
Somewhere, WA
Reliance on the Master Mailing List for addresses
when making 9014 service on a corporation, partnership or other entities is risky. Very rarely will the MML
have an address that complies with 7004(b)(3).
Rule 7004(h) applies to “insured depository institutions”. The FDIC website has a list of insured institutions. The rule requires that service be by certified mail
addressed to an officer of the institution. While the rule
only requires service by certified mail, the best practice
is to pay the additional fee for a return receipt.
Good Housekeeping Bankruptcy Style
If you file a claim objection and it receives no objections. Submit your order promptly after the objection
period runs. Local Rule 3007 (b) (2) and (c) when read
together provide that when no objection is received, the
moving party shall within 30 days of the expiration of
the objection period, present an ex-parte order based
upon the objection. If the moving party fails to do so,
the court is authorized to strike the objection upon 7
days notice. LBR 3007(c).
If the claimant files a response to the objection, “the
objecting party shall obtain a date for a hearing to
occur within forty-five (45) days of the response and
provide notice of the date and time set for the hearing to the claimant and the trustee.” LBR 3007(b)
(1) (B). The failure of the objecting party to comply
with this rule brings into play LBR 3007(c) and the
court may strike the claim objection on 7 days notice.
Use of a Prior Pleading or Order as a
Template
A very common practice is to take a prior pleading
and modify it in the same or another case instead of
creating and using a form or template. This can lead
to errors that at best are embarrassing or in the worst
case misleading to the point that the court must return
the order for clarification. Recently a Deputy Clerk
been omitted because problems with 7004(b) (3) service come up
under the quoted language.

Continued on Page 13

Handful of Ideas: What Makes a Good Brief?1
1

For a full discussion of this topic, see Bryan A. Garner, Legal Writing in Plain English (Chicago University Press, 2nd ed., 2013) and Ross
Guberman, Point Made: How to Write Like the Nation’s Top Advocates (Oxford University Press, 2nd ed., 2014).

By the Honorable Fred Corbit
After 30 years of legal practice and a year and a half on
the bench, I have formed some opinions about writing
good legal briefs. For what these opinions are worth,
I will share four of them.2
First, a good brief should start with a clear and simple
“introduction” or “relief requested” section that tells
the court what a party wants and why that party should
get it. For example, in connection with a relief from
stay motion an attorney could say:
The Bank of Eastern Washington requests relief from
stay to continue a foreclosure on the Chapter 7 debtor’s
home because the debtor has not made any payments
on her secured debt for over 13 months and she admits
in her schedules that the secured debt exceeds the value
of her home.
This one sentence, if it can be confirmed by the record that is discussed later in the brief, tells the court
all that is needed to grant relief from stay pursuant to
section 362(d)(2) of the Bankruptcy Code.
Contrast the above sentence with the following first sentence which, other than names being changed to protect the
not so innocent, is exactly what was submitted to the court:
2

Not discussed in this article is the cardinal rule of good legal
writing: Be candid and honest. If an attorney misrepresents the
holding of one case or is disingenuous with one fact, a judge is
likely to become more critical of everything that attorney has to
say.

PLEASE TAKE NOTICE that THE BANK OF EASTERN WASHINGTON CHEWELAH F/K/A THE BANK
OF EASTERN WASHINGTON, AS SUCCESSOR
TRUSTEE TO BTCOVINGTON SMITH BANK, N.A.,
AS TRUSTEE FOR LAKEVIEW HOME LOAN TRUST
2005-BXZ2 (“Movant”) has filed the attached Motion
for Relief from the Automatic Stay (the “Motion”)
in the above-entitled and numbered Chapter 7 case.
There is a lot of information in the sentence, but some of
it is already known to the court (e.g., the motion was filed in
the “above-entitled and numbered” case) and some of the
technical information (e.g., the Bank of Eastern Washington
Chewelah was formerly known as the Bank of Eastern
Washington) obscures the important points. If it is necessary to inform the court about the moving party’s former
name, that fact can come later or be buried in a footnote.
Being succinct and clear at the outset is important in
responsive pleadings as well. For example, in defending
a nondischargeability action a debtor’s attorney could
start out with an introduction that goes something like:
The Bank of Eastern Washington did not reasonably
rely on Mr. Smith’s financial statement. As a result,
there is no basis to except the Bank’s claim from Mr.
Smith’s discharge. Mr. Smith quickly filled out his
financial statement as instructed by Mr. Jones, a loan
officer for the Bank, and Mr. Jones was not interested
in accurate financial information from Mr. Smith.
Continued on Page 14
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while engaging in a quality control review observed
that a certificate of service completely misidentified
the pleading served and the certificate of no objections
contained the same error. The fact that the reader might
be able to determine what was probably served does
not solve the problem. In an active case, many different pleadings may be filed over the course of a few
days making the situation increasingly opaque. The
numerical linkages in the docket is one way to solve
the problem but some of the time the linkages are not
complete or simply erroneous. This is not a problem
that is lightly ignored. The docket is an important part
of the history of a case. Tread carefully and make sure
there are no mistakes when you engage in this practice.

Communication

ECF E-Mails from the Court
Notice to Counsel that a proposed order has been
rejected arrives by e-mail to the registered CM/ECF
user. The senders e-mail address will always be: ECFilings@waeb.uscourts.gov. Some e-mail programs
have identified this address as junk or spam. No matter
how much you might agree with this electronic sorting
hat, it is in counsel’s best interest to make sure that
these messages do not get diverted to the junk or trash
folder. Keep in mind that one must upload a second
order after resolving the reason for the rejection. For
example, if an ex parte order is rejected for a party’s
failure to submit a declaration of no objections, simply
Continued on Page 15
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Rather, Mr. Jones was concerned with closing the loan
as quickly as possible in order to earn a commission.
Second, arguments should be backed up by evidence.
The stories that lawyers tell are often interesting;
however, frequently the stories are not supported by
evidence. For example, if a bank wants to argue in a
relief from stay motion that its secured loan exceeds
the value of the debtor’s interest in the collateral and
that the debtor has not made any payments for over
a year, there should be a declaration from a person
with knowledge rather than just a story spun by the
bank’s attorney who has no personal knowledge of
the assertions. Similarly, in connection with a request
to eliminate a judgment lien that impairs a debtor’s
exemption, debtor’s counsel should supply a supporting declaration from a person with knowledge of the
facts. There does not have to be a citation to supporting
materials after each sentence in the factual section of
the brief, but at a minimum there should be a reference
to the declaration(s) and court records that support the
factual allegations.
Third, attorneys should cite to controlling law. “Duh,”
you say; however, I frequently see counsel citing to a
bankruptcy opinion from another circuit even when that
bankruptcy court decision is inconsistent with an opinion

From the Clerk cont’d

was amended to reduce the time period for serving the
summons from 14 days to 7 days. The change was made
in response to a concern that the longer period unduly
limited the defendant’s time to answer, which is calculated under Rule 7012 from the date the summons is
issued and not (as is the case under the Civil Rules) the
date it is served. Rules 7008(b) and 7054 were amended
to clarify and to promote uniformity in the procedures
for seeking an award of attorney’s fees. Rule 7008(b)
was deleted and Rule 7054 amended to include much
of the substance of Civil Rule 54(d)(2). By bringing
the Bankruptcy Rules into closer alignment with the
Civil Rules, the amendments eliminated a potential
trap for an attorney, particularly one familiar with the
Civil Rules, who might overlook the requirement in
Rule 7008(b) to plead a request for attorney’s fees as
a claim in the complaint, answer, or other pleading.
Now, the procedure for seeking an award of attorney’s
fees will be governed exclusively by Rule 7054, unless
the governing substantive law requires the fees to be
14 • EWB NOTES XXVI.1 • MAY 2015

from the Ninth Circuit Court of Appeals. To compound
the problem, counsel do not always include a reference
to the controlling Ninth Circuit law. Similarly, if the controlling issue must be resolved by interpreting applicable
Washington law, attorneys should cite to decisions from
the Washington Supreme Court and Washington Court of
Appeals. Don’t get me wrong, the well-reasoned decisions
from other circuits and states can be helpful, but attorneys
should take care to acknowledge controlling authority.
Fourth, it is important to be thorough and concise,
and to do so requires that attorneys leave enough time
at the end of the brief writing process to revise and
rewrite. I agree with the many smart people credited
with saying something to the effect that “If given more
time, I would say less and say it better.”3

3

Mark Twain, George Bernard Shaw, Voltaire, Blaise Pascal,
Johann Wolfgang von Goethe, Winston Churchill, Pliny
the Younger, Cato, Cicero, Bill Clinton, and Benjamin
Franklin, have all been associated with this sentiment. See
Quote Investigator, accessed at http://quoteinvestigator.
com/2012/04/28/shorter-letter/ on February 6, 2015.

proven at trial as an element of damages. Rules 9023
and 9024 were amended to include a cross-reference
to new Rule 8008 which governs indicative rulings.
Comprehensive Revision of FRBPs
Governing Appeals
The rules governing bankruptcy appeals, Rules
8001-8028, have been revised to bring the rules into
closer alignment with the Federal Rules of Appellate
Procedure; to incorporate a presumption favoring
the electronic transmission, filing, and service of
court documents; and to adopt a clearer style. The
existing rules were reorganized and renumbered,
some rules were combined, and provisions of other
rules were moved to new locations. Much of the
language was restyled. Rules 8001-8028, effective
December 1, 2014, can be viewed by going to www.
waeb.uscourts.gov and clicking on the link provided
in the announcement.
Continued on Page 15

Case Notes

From Judge Fred Corbit
In re: Quahlia N. Deas, Case No. 14-01911-FPC7.
On May 20, 2014, Quahlia Deas filed her chapter 7 bankruptcy petition and accompanying schedules without
the assistance of an attorney. In Ms. Deas’ schedules,
she identified her ownership of a 2005 Lexus ES and
her intent to retain that automobile even though it is
worth less than the secured debt owed to Toyota Motor
Credit Corporation (“Toyota Credit”). Consistent with
her intent to retain the Lexus, Ms. Deas subsequently
signed a reaffirmation agreement and that agreement
was presented to the bankruptcy court for approval on
June 10, 2014.
At the June 10 hearing, Ms. Deas testified that:
her Lexus is worth $6,500; she lives within walking
distance from where she works; her take home pay is
approximately $1,500 per month; and she is current on
her obligations to Toyota Credit. Also, the attorney for
Toyota Credit appeared at the hearing and stated that
the creditor does not dispute that Ms. Deas was current
on her debt to Toyota Credit and he pointed out that
the terms of the debt that Ms. Deas was proposing to
reaffirm differed from what was in the court record.
Toyota Credit’s attorney stated that the correct terms
included a principal debt of $11,499.54, an interest rate
of 5.99%, and monthly payments of $408.96.
For the reasons stated at the hearing, which include
that it is not in Ms. Deas’ best interest to pay $11,499.54
for an automobile that is worth only $6,500, the court

will not approve the reaffirmation agreement. As a result, that agreement will not be binding on Ms. Deas.
However, by seeking to reaffirm her debt, Ms. Deas
has substantially complied with the requirements of 11
U.S.C. § 521(a). Therefore, she may retain the Lexus
as long as she continues to make timely payments to
Toyota Credit.
The legal basis for the court’s ruling on Ms. Deas’
right to retain her automobile was articulately set forth
in the holding of In re Moustafi, 371 B.R. 434 (Bankr.
D. Ariz. 2007). In Moustafi, Judge Hollowell found,
and this court agrees, that the Ninth Circuit’s In re
Parker decision (139 F.3d 668, 9th Cir. 1988), which
permitted debtors to keep an automobile as long as
timely payments were made, remains good law so long
as a debtor strictly complies with section 521 of the
Bankruptcy Code. Specifically, a debtor must timely
file a statement indicating the intent to reaffirm the
debt secured by the collateral and timely enter into a
reaffirmation agreement with the secured creditor. If a
debtor does those two things, as Ms. Deas has done here,
the debtor has satisfied section 521(a)’s requirements
even if the reaffirmation agreement is not approved
by the bankruptcy court. The judge may then issue an
order permitting the debtor to retain the automobile
notwithstanding any ipso facto clause in the security
agreement. A separate order will be entered this date
specifying the rights of Ms. Deas and Toyota Credit
with respect to the Lexus.

From the Clerk concl’d Law Clerk Musings
Subscribe to Web Announcements
Court users are encouraged to sign up for automatic
delivery via email of announcements posted on the
court’s website. The announcements include information on local rules, procedures, and other helpful items
to aid bankruptcy practitioners. To subscribe, click the
“Email Subscription” link at the bottom right-hand
corner of the court’s home page (www.waeb.uscourts.
gov) and submit your contact information.

filing the declaration without resubmitting the order
will not cause the order to get entered.
Letting the Court Know if a Hearing is no
Longer Needed
Another problem that the Court frequently sees, is the
failure to notify the Courtroom Deputy that the parties
have resolved or wish to continue a matter which is
set for hearing. Preparation for a hearing is one of the
most time consuming tasks chambers staff undertakes.
Spending the time preparing for a hearing in situations
where parties have resolved or have agreed to continue
the matter well in advance of the hearing is an inefficient use of the Court’s limited resources.
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