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Board Members Elected
By Ian Ledlin, Attorney

tim Fischer will represent spokane county 
position #3, Bob reynolds will hold the yakima 
Position #2, and Kevin O’Rourke will fill the 
at-Large position on the Board of Directors for 
the Bankruptcy Bar association for the Eastern 
District of Washington. their three-year terms 
will begin on June 21, 2014. thanks to retir-
ing Board Member christina M. Davitt for her 
contributions to our organization.

Sun Mountain Seminar Program Announced
By Ian Ledlin, Attorney

the 24th annual Bankruptcy seminar and retreat spon-
sored by the Bankruptcy Bar association for the Eastern 
District of Washington will be held this year on June 20 
and 21 at sun Mountain Lodge in Winthrop, Washington. 
this year’s program will feature a wide variety of topics 
of interest to all areas of bankruptcy practice.

on Friday, professor Lawrence ponoroff of the James 
E. rogers college of Law at the university of california 
will discuss stripping down and stripping off mortgage 
liens in chapter 7 cases. on saturday, he will review 
the attempts at resolving reclamation issues created by 
Bapcpa. Expect a lively panel discussion of tax issues 
in chapter 7, 11, 12 & 13 cases impacting debtors, 
creditors and trustees in consumer and business cases. 
panel members are Zach Mosner of the Washington 
State Attorney General’s Office and Ken Weil.

Bankruptcy Judges Frederick p. corbit and Frank L. 
kurz and bankruptcy lawyer rebecca sheppard will 
provide useful tips about drafting orders and getting 

them approved. Bill hames will discuss the impact of 
Ah Quin v. County of Kauai on the interplay between 
judicial estoppel, mistake and inadvertence.

gonzaga university school of Law associate Dean 
stephen L. sepinuck will update us on current ucc 
developments. harold Marenus, Law clerk of the 
ninth circuit Bankruptcy appellate panel, will discuss 
concerns about six worrisome ninth circuit bankruptcy 
decisions. Dean sepinuck will be joined by Judge 
kurtz, Mary Jo heston, and kevin o’rourke for a 
discussion of recent decisions affecting the practice 
of bankruptcy law.

as always, the Bar will have the opportunity to 
anonymously question Judges kurtz and corbit, clerk 
of court Beverly Benka, and assistant u.s. trustee 
gary Dyer about what they are doing and why they 
are doing it, and to give ideas about how to do it better. 
gary Farrell will moderate this panel. Questions may 
be sent to him at garytFarrell@comcast.net.

Continued on Page 3
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U.S. Trustee’s Notes: Ch. 11 Fees in Large Cases
By Gary W. Dyer, 

Assistant U.S. Trustee (Spokane)
The views and opinions expressed in this article are 
the personal views of the author and do not necessarily 
reflect those of the Department of Justice or the United 
States Trustee’s Program.

In 1994, Congress first required the U.S. Trustee 
to promulgate fee guidelines and in 1996 the united 
states trustee published the initial fee guidelines. since 
then there have been significant changes in the legal 
industry and the complexity of business reorganization 
cases. the nature of many large bankruptcy cases has 
grown more complex as new financial practices and 
financial instructions have entered the marketplace. 
in addition, enormous amounts of money are at stake 
in large bankruptcy cases, including huge profes-
sional fees, which can reduce public confidence in the 
bankruptcy system. Further, law firm billing practices 
and law office technology have undergone profound 
changes, such as the common use of discounts and 
budgets in non-bankruptcy cases. thus, after two years 
of consultation within the bankruptcy community and 
two drafts for public comment, and a public meeting 
where the bankruptcy community was invited to dis-
cuss the proposed large case fee guidelines, the u.s. 
trustee program adopted the fee guidelines that apply 
to attorney’s fees in large chapter 11 cases.

the guidelines apply to chapter 11 cases with assets 
of $50 million or more and liabilities of $50 million or 

more. For this measurement in jointly administered cases, 
the assets and liabilities are aggregated, and normally 
are based on the scheduled values. the single-asset real 
estate cases are excluded. these values are based on 
the information in the bankruptcy schedules. the 1996 
guidelines continue to apply in all other chapter 11 cases.

the united states trustee’s large case fee guidelines 
are an important statement of policy governing the pro-
gram’s review of fee applications filed by attorneys in 
large chapter 11 cases. the guidelines do not supersede 
statues, rules or court orders, but they communicate the 
criteria used by the united states trustee in reviewing 
fee applications and the expectations of attorneys.

section 330 of title 11 requires the fees to be reason-
able and necessary, and to be customary and comparable 
to non-bankruptcy fees. i.e., a market standard.

these goals of these guidelines were to ensure that 
the attorneys meet their burden of disclosure and proof, 
to modernize the fee review with the current technol-
ogy (using the prevalent LEDEs software) and market 
practices, and to allow these client-driven market forces 
into the bankruptcy arena. the guidelines should pro-
vide better compliance with the law, more transparency, 
increased efficiency, and enhanced public confidence.

For the u.s. trustee, the guidelines are an enforcement 
tool, while for other parties in the case and especially 
for the court, they provide a better and more transparent 
review of the retention process and the appropriateness 
of the fee awards.

Continued on Page 4

Hanel Scholarship 
Awarded for 2014-15

By Dee Sindlinger, Judicial Assistant
Joseph Meservy is the recipient of the L. Warden 
hanel scholarship for the school year 2014-15. 
he will be interning for the spokane and yakima 
chambers. Joseph completed his undergraduate 
studies at Brigham Young University and is finish-
ing his second year at gonzaga Law school. he 
has previous court experience as a judicial extern 
for Federal District court Judge Lloyd D. george 
of the District of nevada. Joseph will be receiving 
a $1,000 award. We look forward to working with 
Joseph this fall.

DO YOU HAVE A 
CONTRIBUTION?

The deadline for the next issue of 
NOTES is 

August 15, 2014
E-Mail contributions to Editor 
at: GaryTFarrell@comcast.net

See submission guidelines
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Finance Report
Bankruptcy Bar Association
Checking Account Transactions 1/1/14 - 4/11/14
INCOME
13 Lawyer Dues $6,020.00
13 clerical Dues 510.00
2013 Seminar&retrt 17,505.00
fall Seminar 4,255.00
Income - other        410.00
TOTAL INCOME $28,700.00

EXPENSES
2013 Seminar&retrt $18,014.43
2014 Seminar&rtrt 1,000.00
Ballots 44.36
Board Solicitation 29.68
Scholarships 2,000.00
Member Solicitation 62.80
newsletter 1,029.74
Misc. Expenses 550.09
fall Seminar        626.79

TOTAL EXPENSES $23,357.89
 _________
TOTAL INCOME/EXPENSE $5,342.11

checking Book Balance 4/11/14: $16,970.59
checking Bank Balance 3/31/14: $17,087.86
Savings Bank Balance 3/31/14: $12,738.98
Total funds on Deposit: $29,826.84

2014 Lawyer Members 4/11/14:  129
2014 Support Members 4/11/14: 20
2014 Total Members 4/11/14: 149

2013 Lawyer Members 11/15/13: 184
2013 Support Members 11/15/13: 19
2013 Total Members 11/15/13: 203

Chapter 13 Report
By Mike Todd, 

Attorney for the Chapter 13 Trustee
as of april 15, 2014, there were approximately 3,427 
open chapter 13 cases in this district, including approxi-
mately 88 new cases filed during the month of March 
2014. one year ago there were approximately 3,691 
open Chapter 13 cases, with 95 cases filed during March 
2013. Both the March figures and the overall number 
of active chapter 13 cases are down approximately 
8% over a year ago. as of april 15, 2014, there were 
approximately 215 unconfirmed Chapter 13 cases, of 
which only 14 were more than 90 days past the date 
of their first meeting of creditors.

Disbursements for the month of april 2014 included 
approximately $645,940 in ongoing mortgage pay-
ments, approximately $177,501 in payment of mort-
gage arrears, and approximately $581,087 in payment 
of other secured creditors. the trustee also disbursed 
approximately $173,823 to priority creditors, approxi-
mately $823,085 to general unsecured creditors and 
approximately $156,207 to debtors’ attorneys. these 
figures represent an overall increase of approximately 
6% over disbursements for the month one year ago. 
Disbursements for the first half of fiscal year 2014 (Oc-
tober 1, 2013—March 31, 2014) included approximately 
$3,473,136 in ongoing mortgage payments, $697,446 
in payment of mortgage arrears and $3,214,659 in pay-
ment of other secured creditors. During this same period 
the trustee also disbursed approximately $791,638 to 
priority creditors, $3,841,376 to general unsecured 
creditors and $901,662 to debtors’ attorneys. these 
figures represent approximately a 9% decrease over 
the first one-half of fiscal year 2013.

The Trustee’s office is pleased to welcome Korie 
Dixson as support staff and pleased to announce the 
promotion of amanda nelson to case administration.

Members of the Chapter 13 Trustee’s office will be 
attending the annual national association of chapter 
thirteen trustees conference in chicago, iL July 
16-19. this year’s seminar will include a variety of 
interesting topics and is open to attorneys in private 
practice as well as trustees and their staffs. topics at 
this year’s conference will include among other things, 
student loans, mediation of mortgage modification, 
the new model form plan as well as a lively case law 
update presented by the honorable keith M. Lundin, 
the honorable William huston Brown and chapter 13 
trustee, henry E. hildebrand iii.

other activities include a hospitality suite sponsored 
by hames anderson Whitlow & o’Leary, a social 
hour followed by a banquet, a golf tourney, and 
many outdoor activities available in the Methow 
region of Eastern Washington. For further 
information about this event, send an email to ian@
spokelaw.com with “seminar & retreat” in the 
subject line.

Annual Seminar cont’d

mailto:ian@spokelaw.com,
mailto:ian@spokelaw.com,
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the fee guidelines have seven major provisions, 
which eschew boilerplate for meaningful, detailed and 
specific evidence:
1. comparable billing disclosures—blended rate.
the professional must disclose blended hourly rates for 
comparison and explain the firm’s methodology. This 
explanation is part of the staffing plan the firm will have 
presented to the debtor before actually being selected. the 
disclosure should include the customary and comparable 
hourly rates. this prevents the charging of “premium” 
rates under the desperate circumstances of the client.
2. Budgets and staffing plans.
A proposed budget (and staffing plan) should be filed with 
the fee application. the budget is for the same period of 
the fee application. if the fees sought in the application 
exceed the prior budget by 10% then the professional must 
explain it; if the firm added more professionals that were 
in the staffing and budget plan, this must be explained. 
unforeseen matters or surprises must be explained.

The budgets are filed after the budget period to main-
tain confidentiality. Reasonable redactions are allowed 
for privileged material.
3. Electronic billing data.
the invoice data is kept in electronic format, and in 
LEDES, a universal law firm and client standard for legal 
e-billing. it is a non-proprietary software and easily and 
quickly imports to many programs using a .txt file. It is 
easily searchable by timekeeper, task code, date, and 
key words. it is easily sortable to compare and contrast 
the various fields, and removes the chronological and 
manual barriers for sorting and comparing. Being able 
to rearrange data permits an easier review of patterns 
or issues, or simply by a single timekeeper.

For example if a timekeeper spent 7.3 hours ($1,752) 
over three days importing billing data into an Excel chart 
of fees and expenses (“billing for billing”) might suggest 
some inefficiency, the need for more staffing for the proj-
ect, or the scope of the project needs to be re-evaluated.

Using the electronic data approach is efficient, re-
quires only rudimentary Excel skills, and more quickly 
can either confirm that the section 330 standards are 
met, or raise issues for further inquiry.
4. Client verifications and counsel statements.
The client and counsel provide verified statements at 
the time of retention and the fee applications. the client 
explains the process and decision to retain counsel, and 
explains its process for managing counsel’s fees and 
expenses. in its retention application, the professional 

explains any variations in its proposed billing rates and 
terms, discloses its pre-petition billing rates and terms, 
and makes the rule 2014 disclosures.

in the fee applications, the professional explains any 
variations in the billing rates if they differ from the 
retention application, explain to the client why it ex-
ceeded the budget by 10%, quantify its time for billing 
or timekeeping, redact the bills for privilege reasons, 
disclose any rate increases since retention including 
whether it was disclosed and approved by the client, 
and complete the rule 2016 requirements.
5. rate increase disclosures and calculations.
If rate increases occurred, the firm must disclose the 
hourly rate for each timekeeper, disclose the number 
of rate increases for each timekeeper, and calculate the 
total compensation with and without rate increases. the 
value of this comparison is obvious and is no longer 
buried in the fee application. it requires the professional 
to meet the section 330 standards.
6. co-counsel retention and billing guidance.
Co-counsel and “efficiency counsel” are sometimes 
employed. the retention application should compare 
the billing rates with lead counsel’s rates, and demon-
strate the projected savings to the estate by the use of 
the co-counsel. Duplication must be avoided.
7. Fee examiner or fee committee models.
A rigorous review deters inefficiencies and misconduct. 
the examination is not solely focused on numbers. us-
ing the electronic data, the fee examiner or committee 
can quickly sort and compare the data, and reduce the 
cost and expense to the estate.

a fee examiner is normally an experienced bankruptcy 
professional appointed to examine the fees and report to 
the court. normally the fee examiner is not raising objec-
tions directly, but the report to the court may raise factual 
and legal issues, and obviously raise issues for the court 
to consider in the allowance or disallowance of fees.

a fee committee differs in some respects. it may be 
a committee, or it may be a committee with an inde-
pendent chair.

If counsel is contemplating filing a large case, please 
contact us at soon as possible to discuss these issues. 
From some of the earlier cases, we have some good 
practical tips and sources for useable software and 
formats which will help in the preparations for filing. 
More materials can be found at our website which is 
found at http://www.justice.gov/ust/eo/rules_regula-
tions/guidelines/index.htm#ch11.

U.S. Trustee’s Notes cont’d
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From the Clerk

Continued on Page 19

By Beverly Benka, Clerk of Court
Filing Fees Increase
Effective June 1, the filing fee for a Chapter 7 petition 
increases from $306 to $335, for a chapter 12 petition 
from $246 to $275, for a chapter 13 petition from 
$281 to $310, and for chapters 9, 11, and 15 petitions 
from $1,213 to $1,717. The filing fee for an adversary 
proceeding increases from $293 to $350. the amended 
Miscellaneous Fee schedule is available on the court’s 
web site.
Statistics
During the 12-month period ending December 2013, 
national bankruptcy filings decreased by 12% from the 
previous 12-month period. in the Eastern District of 
Washington, bankruptcies decreased by 7% over the 
same time period. in 2013, chapter 7s in the Eastern 
District of Washington represented 79% of all filings 
and decreased by 8% from the previous period. chapter 
13s represented 20% of all filings and decreased by 5%. 
chapter 11s and chapter 12s together represented less 
than 1% of all filings in both 2012 and 2013. In 2013, 
chapter 11s increased by 9% (23 to 25) from the previ-
ous period, while chapter 12s decreased by 80% (5 to 
1) during the same time period. in the Eastern District 
of Washington, an all-time high of 11,506 bankruptcy 
cases were filed in 2005 in the face of BAPCPA. From 
2006 to 2009, total annual filings rose from 3,350 to 
7,234. From 2010 through 2013, total annual filings 
steadily declined from 7,182 to 5,057.
Amendments to Local Bankruptcy Rules
several amendments to the local rules took effect april 
10, 2014. general order 14-01, which includes red-
lined versions of the amended rules, is available on the 
court’s web site. LBr 1007-1 was amended to reduce 
the notice period from 14 to 7 days on a motion for an 
extension of time in which to file schedules, statements, 
chapter 12 or 13 plans, and other documents. LBr 
2083-1(b)(2) no longer requires an applicant seeking 
compensation to obtain a statement of review from the 
trustee. LBr 2083-1(i) was amended to simplify the 
calculation of the time period in which objections to 
the confirmation of a Chapter 13 plan are considered 
timely. LBr 3007-1(b) now requires the party objecting 
to a claim to obtain a date for hearing to occur within 
in 45 days of the response. if the objecting party fails 
to comply, the court may enter an order striking the 
objection after 7 days’ notice to the parties. LBr 9013-

1(c)(1) was amended to specify when the Declaration 
of No Objections should be filed and to eliminate 
the requirement to attach the proposed order. LBr 
9073-1(d) was deleted. The filing of documents to be 
considered at hearing is addressed in FrBp 9006(d), 
which was amended December 1, 2013.
New Local Rule Adopted on Designation of 
Servicing Agent in Chapter 13 Cases
Effective april 10, 2014, if the holder of a claim secured 
by an interest in the debtor’s real property designates a 
servicing agent for that claim, notice of the designation, 
or a change in the designation, must be filed with the 
court and served upon the debtor, debtor’s attorney, 
and the trustee within 30 days of the designation or 
change in designation.
Subscribe to Web Announcements
court users are encouraged to sign up for automatic 
delivery of announcements posted on the court’s web 
site. the announcements include information on lo-
cal rules, procedures, and other helpful items to aid 
bankruptcy practitioners. to subscribe, click the “Email 
subscription” link at the bottom left-hand corner of 
the court’s home page (www.waeb.uscourts.gov) and 
submit your contact information.
Forms of Payment Accepted by Court
on December 31, 2013, the court ceased accepting 
personal and business checks. Filing fees, copy fees, 
and requests for certification of documents must be 
paid by credit card, debit card, cashier’s check, or 
money order.
Mediation Panel
the court is accepting applications for appointment to 
its mediation panel. the court’s mediation procedure 
and requisite forms are set out in Local Bankruptcy 
rule 9019-1. the application for appointment to the 
mediation panel is available on the court’s web site 
(www.waeb.uscourts.gov).
Advisory Committee Seeking Nominations
the court’s standing advisory committee is composed 
of the judges of the court, the president of the Bankruptcy 
Bar association, the clerk of court, permanent represen-
tatives from the offices of the U.S. Attorney and the U.S. 
trustee, the chapter 12 and 13 trustees, and six rotating 
positions representing various stakeholders. the commit-
tee, in addition to discussing topics of general interest, 

http://www.waeb.uscourts.gov
http://www.waeb.uscourts.gov
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Editor’s Corner
By Gary T. Farrell

i have not written an editorial for Notes in quite some 
time. i had decided that once i had nothing interesting 
or useful to say, i would cease cluttering Notes with 
an editorial. a rather long time ago, i decided it was 
time to stop “editorializing.” (Friends commented that 
my decision to stop came at least four editorials too 
late. i did not survey my enemies for their opinion.)

But i was always open to guest editorials. i asked 
Jake Miller if he had anything to say. (Friends com-
mented: “You have got to be kidding!”) Jake said he 
did, and what follows is his guest Editorial.

Investitures
By Jake Miller

“Look on my works, ye Mighty, and despair!”1

i have attended a few judicial investitures during my 
long but unspectacular career at law. I am baffled 
when i try to understand the purpose that is served 
by the ceremony.

Wikipedia2 tells us that “investiture” is a procedure 
most commonly used by the Queen of England, the 
Boy scouts of america, and the american judiciary. 
the word comes to us from Latin roots meaning, 
roughly, to put on a robe.

in the days when there were nobles, an investiture 
ceremony may have served a purpose. perhaps the 
serfs or tradesmen needed to know who was entrusted 
with power over them. so when they encountered 
an unknown person out and about on the freehold 
they would know in which direction to bow. today, 
of course, the serfs are likely to encounter a judge 
only in the courtroom, where the honorable sits on a 
bench high above the other attendants, carries a stout 
wooden mallet, and is usually the only one wearing 
a black robe.3

plus, the appointee is drawn from the legal commu-
nity, and he or she probably needs little introduction. 
1  if you are not familiar with this overused quotation, you should 

look it up under Ozymandias. 
2  the source of all knowledge. all of mine, anyway.
3  Judicial robes are more brightly colored and more highly 

decorated in many other countries, and even in other parts of this 
county. around these parts, black is thought to be more humble. 
anyone proposing to add more color, or even a little touch of 
ermine, to the judicial wardrobe would do well to remember how 
William rehnquist and richard nixon were treated when they 
proposed adding a dash of flourish to the government uniform.

and if you didn’t know the person already, you’d 
hardly recognize the guy or gal from the remarks 
delivered at the investiture.

It could be that the investiture satisfies the legal re-
quirement that the new judge swear an oath to uphold 
the constitution, the laws, or the local rules of practice 
and procedure. But couldn’t the judge do that in the 
confines of the judge’s chambers, or maybe in open 
court in front of those paid to be there? or couldn’t 
the judge privately sign a written oath.4

i suppose it could be argued that an investiture 
ceremony somehow contributes to the dignity of 
the judiciary. While that may be true, i have often 
suspected that we suffer in this world from too much 
dignity rather than too little.5

and how about the pain the ceremony causes to all 
the disappointed applicants? there are usually a lot 
of disappointed applicants. they’re all required to 
attend, lest they be accused of not enjoying the taste 
of sour grapes. in their opinion, they were skipped 
over in favor of a less satisfactory choice. perhaps 
the investiture ceremony serves a function for them 
like viewing the corpse at a funeral. the ceremony 
forces the disappointed applicants to face reality. i 
still think they’d vote no; they’ve suffered enough.

now i don’t mean to say that we don’t choose good 
federal judges. in fact, the ones we have around here 
are darn good judges. it’s remarkable because, im-
mediately upon appointment, they never hear anything 
but praise, are not subject to peer review, and will 
never have a performance evaluation. Despite all that, 
they’re good judges. Even though it all has turned out 
for the best, i’m pretty sure the investiture ceremony 
played no part.

all in all, i argue in favor of replacing the investi-
ture ceremony with an honest day’s work by all those 
who otherwise would have been involved in planning 
and attending. Down with investitures! Power to the 
people! Who’s with me? Come on! Anyone?

Jake Miller6 

4  and believe me, that’s all i want to know about what a judge does 
in private.

5  as my life will testify, i’ve done my part to remedy that.
6 retired.
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24TH ANNUAL BANKRUPTCY SEMINAR & RETREAT
JUNE 20 & 21, 2014 • SUN MOUNTAIN LODGE

Continued on Page 8

Selected Issues with Reaffirmation Agreements
By Samuel J. Dart1, 

Judge Warden Hanel Scholarship Recipient
this Notes article provides a brief overview of the 

current law on reaffirmation agreements. The reaffir-
mation of debts is not a novel issue to the Bar or the 
courts in this district. Reaffirmations are after all part 
of the value propositions this Bar’s attorneys offer to 
clients. unfortunately, the provisions set forth in the 
Bankruptcy Code related to reaffirmations are cumber-
some at best. the result is that attorneys may shy away 
from meaningfully considering reaffirming on a debt 
as part of the overall bankruptcy strategy.

the foundation of consumer bankruptcy law is the 
discharge a debtor receives at the conclusion of a case.2 
Reaffirmations are to some extent antithetical to this 
goal because the voluntary reaffirmation agreement 
continues the personal liability of the debtor on that 
debt. Nevertheless, a reaffirmation agreement is a tool 
for facilitating the debtor’s fresh start.3 the Bankruptcy 
code provides for two methods of entering into a valid 
reaffirmation agreement with a creditor: (1) the debtor’s 
attorney can certify the agreement, or (2) the bankruptcy 
judge may approve the agreement where the debtor is 
unrepresented by counsel.4 this article focuses on the 
first option—attorney certified reaffirmations.
Statements of Intention

A reaffirmation agreement generally begins with the 
debtor filing a statement of intention indicating whether 
he or she intends to surrender or retain property secur-
1 Law student, Gonzaga University School of Law and 

extern to the Honorable Frederick P. Corbit, United States 
Bankruptcy Court—Eastern District of Washington. I would 
like to thank Judge Corbit and his staff for their input on 
this article and for an exciting and informative externship 
experience.

2 6-727 Collier on Bankruptcy ¶727.01 (Alan N. Resnick & 
Henry J. Sommer eds., 16th ed.) (quoting H.R. Rep. No. 
595, 95th Cong., 1st Sess. 384 (1997)).

3 See H.R. Rep. No. 595, 95th Cong., 1st Sess. 162-164 
(1977); Report of the Bankruptcy Commission, H.R. Doc. 
137, 93d Cong., 1st Sess., Part I, 177.

4 11 U.S.C. §§ 524(c), (d)

ing a debt.5 the debtor must then act in accordance with 
the stated intention within prescribed time limits or risk 
termination of the automatic stay.6 Any effective reaffir-
mation agreement must be entered into prior to discharge 
because otherwise there is nothing to reaffirm.7 a debtor 
may request a 30-day delay of the entry of discharge, and 
on motion within that time, another delay to a date certain.8 
The need to reaffirm a debt is generally not a valid ground 
to reopen a case to vacate a discharge order.9

the code provides a number of timelines related 
to the statement of intention and the automatic stay. 
The debtor must file a statement of intention “within 
thirty days after the date of the filing of a petition 
under chapter 7 of this title or on or before the date of 
the meeting of creditors, whichever is earlier….” 11 
u.s.c. § 521(a)(2)(a). the debtor must then act on the 
stated intention within 30 days following the first date 
set for the meeting of creditors. 11 u.s.c. § 521(a)(2)
(B); 11 u.s.c. § 362(h)(1)(B). the limited time frame 
in the code makes it essential to discuss the potential 
for reaffirmation with the debtor as early as practicable 
and integrate any reaffirmation into the bankruptcy 
process as one might do with lien avoidance actions.

a second issue, and likely more troublesome concern, 
is that under Bapcpa the debtor must now act on the 
stated intention within the 30-day period after the date 
first set for the meeting of creditors or risk termination 
of the automatic stay.10 if the debt falls within section 
521(a)(6), then the time period is 45-days.11 the intricate 
5 11 U.S.C. § 521(a)(2)(A).
6 11 U.S.C. §§ 362(h)(1), 521(a)(2)(B).
7 4-521 Collier on Bankruptcy ¶ 521.14
8 FRBP 4004(c)(2); In re Roderick, 425 B.R. 556, 562 (Bankr. 

E.D. Cal. 2010).
9 See In re Zaochney, A11-00603-DMD, 2012 WL 506891, 

at *2 (Bankr. D. Alaska Feb. 15, 2012); In re Bellano, 456 
B.R. 220, 222-223 (Bankr. E.D. Pa. 2011) (declining to 
reopen a case to modify mortgage under HAMP).

10 11 U.S.C. §§ 362(h)(1), 521(a)(2)(B).
11 Section 521(a)(6) has been interpreted to apply to purchase 

money secured claims. See In re Dumont, 581 F.3d 1104, 
1118 n. 26 (9th Cir. 2009) (declining to construe § 521(a)(6) 
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provisions of the code are important because under 
section 362(h)(1), if the debtor fails to act within the 
prescribed time period, the automatic stay expires as 
to personal property and such property is abandoned.12

Under the current Code provisions the debtor is lim-
ited to four options regarding a debt: reaffirm, redeem, 
assume an unexpired lease, or surrender.13 With regard 
to personal property, post-BAPCPA the debtor must 
choose one of these options because the “ride-through” 
reaffirmation is no longer allowed.14 However, before 
reaffirming, it is important to read the security agreement 
because a creditor may not have the ability to repos-
sess or foreclose on the collateral under nonbankruptcy 
law.15 If the debtor fails to act in accordance with the 
statement of intention, the automatic stay terminates as 
to the subject collateral and any ipso facto provision in 
the contract becomes enforceable.16 What constitutes 
a sufficient action is an open question, but certainly 
where the debtor attempts to reaffirm and the creditor 
fails to respond, the automatic stay may not terminate.17

As referenced above, a further wrinkle to the 30/45-
day rule is that a failure to timely act causes the subject 
property to “no longer be property of the estate[.]”18 
abandonment may provide the debtor an opportunity 
to work with the creditor to avoid repossession and 
maintain the collateral. the trustee’s interest in ad-
ministering the asset is no longer of concern since it is 
no longer part of the bankruptcy estate.19 if the trustee 
desires to preserve the property, he or she may prevent 

but noting that the term “for the purchase price” has been 
defined to encompass purchase money security interests).

12 One court has noted that working through the BAPCPA 
changes to reaffirmations “is like trying to solve a Rubik’s 
Cube that arrived with a manufacturer’s defect.” In re 
Donald, 343 B.R. 524, 529 (Bankr. E.D.N.C. 2008).

13 See Dumont, 581 F.3d at 1114.
14 Id.; 11 U.S.C. § 521(d).
15 Examples of limitations to creditor’s right to repossess: 

waiver of the right by accepting payments, the contract does 
not contain an ipso facto clause and the debtor is making 
payment, or the security for the agreement is an accession 
that the creditor is not entitled to repossess (comment 4 to 
RCW 62A.9A-335).

16 11 U.S.C. §§ 521(d), 362(h)(1)(A).
17 See In re Molnar, 441 B.R. 108, 113 (Bankr. N.D. Ill. 2010); 

In re Schwass, 378 B.R. 859, 862 (Bankr.S.D.Ca.2007) 
(holding that a debtor “performs” his intention under § 
521(a)(2)(B) by standing ready and willing to execute a 
reaffirmation agreement prepared by the creditor).

18 11 U.S.C. § 521(a)(2).
19 Dumont, 383 B.R. at 486.

abandonment by timely filing a motion showing that 
the property is of consequential value or of a benefit 
to the estate.20 this motion must be made “before the 
expiration of the applicable time set by § 521(a)(2).”21

it is important to note that the 45-day rule is mark-
edly different from the 30-day rule of section 521(a)
(2) because it only applies to allowed claims for the 
purchase price.22 this means that the provision does 
not apply to non-purchase money security interests on 
personal property. in addition, creditors must have an 
“allowed claim” under section 501 to take advantage 
of the 45-day rule.23 Finally, the debtor has a right to 
rescind agreement before the later of the date of dis-
charge or 60 days after the agreement has been filed 
although it is unclear whether a filed and rescinded 
reaffirmation will satisfy the requirement of taking 
timely action on the agreement.24

Attorney Certified Agreements.
Where counsel represents the debtor during the reaf-

firmation process, a certificate of the debtor’s counsel 
supporting the reaffirmation must accompany any 
resulting agreement.25 the attorney is in a position as 
an advisor to the debtor not just in regard to the bank-
ruptcy in general, but also the propriety of reassuming 
liability. Such certificate must state that the attorney has 
fully advised the debtor of the legal effect of signing the 
reaffirmation, the consequences of default, and that the 
agreement does not impose an undue hardship on the 
debtor and the debtor is able to make the payments.26 
once all of the requirements in the Bankruptcy code 
have been met, the reaffirmation agreement becomes ef-
fective upon filing unless there is a presumption of undue 
hardship.27 if this presumption arises, the agreement must 
20 11 U.S.C. §§ 521(a)(2)(C), 362(h)(1) and (2).
21 11 U.S.C. § 362(h)(2).
22 These terms have been construed liberally to make the 

section available to most purchase money secured creditors. 
See Dumont, 383 B.R. at 488 (“We agree with Steinhaus 
and Rowe and interpret this section to apply to a purchase 
money security interest regardless of any subsequent partial 
payment by the debtor.”)

23 In re Steinhaus, 349 B.R. 694, 705 (Bankr. D. Idaho 2006).
24 11 U.S.C. § 524(c)(4); Fed. R. Bankr. P. 4008.
25 11 U.S.C. § 524(c)(3)(A), (B), and (C).
26 11 U.S.C. § 524(c)(3); see also AdministrAtive Office Of 

the United stAtes cOUrts, OfficiAl BAnkrUptcy fOrm 
B240A, http://www.uscourts.gov/FormsAndFees/Forms/
BankruptcyForms.aspx.

27 11 U.S.C. § 524(c); In re Ong, 461 B.R. 559, 562 (B.A.P. 
9th Cir. 2011). The presumption of undue hardship does 
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be approved by a bankruptcy judge to become binding.
Reaffirming a debt is something an attorney should 

consider at the outset of the case because if the debtor’s 
schedules do not support the ability to pay for a debt, 
that should be addressed before filing. Like other 
pleadings filed with a court, there are consequences for 
faulty documents, sloppy work product, or deceptive 
tactics. Importantly, in Part C: Certification by Debtor’s 
attorney of Form B240a, an attorney is required to 
certify that “in the opinion of the attorney, the debtor 
is able to make the payment.”28 the attorney has only 
two options: (1) check the box and represent that the 
debtor can afford the payments, or (2) not check the 
box and not make any representation.29 the problem is 
that courts differ on whether an attorney may decline 
to sign the required certification of Form B240A, 
leading attorneys across the nation to come up with 
creative solutions to the quandary.30 this has troubled 
bankruptcy courts because the court has its own duty of 
review even when an attorney certifies the agreement.31

In a memorandum opinion circulated and approved 
by all of the sitting bankruptcy judges in the Northern 
District of Texas, Judge Stacey G.C. Jernigan eluci-
dates the relative roles of attorney and judge in the 
reaffirmation process—noting that the court relies on 
the disclosures of the attorney to decide whether it has 
discretion to even evaluate a potential reaffirmation.32 
Full and correct disclosure by a reviewing attorney is 
of paramount importance because where an attorney 
certifies the reaffirmation the court generally will look 
no farther than Schedules I and J and the presumption 
check box on the reaffirmation form.33 Judge Jernigan 

not apply when the creditor is a credit union. 11 U.S.C. § 
524(m)(2).

28 11 U.S.C. § 524(k)(5)(A).
29 In re Smith, 2007 Bankr. LEXIS 3021, at *7 (Bankr. S.D. 

Ohio July 18, 2007) (“No provision is made in Part C for a 
situation where counsel after due consideration in the course 
of representing his or her client concludes that approval 
cannot be recommended by that counsel.”)

30 In re Mendoza, 347 B.R. 34, 38 (Bankr. W.D. Tex. 2006)
(“What, if anything, is the court to make of a reaffirmation 
agreement in which Part C is signed, but no box is checked? 
What does it mean if the first box is checked, but not the 
second?”); In re Shepard, 453 B.R. at 419 n.6, (citing In re 
Minardi, 399 B.R. 841, 847 (Bankr.N.D. Okla. 2009)).

31 Ong, 461 B.R. at 564; In re Husain, 364 B.R. 211, 215-216 
(Bankr.E.D.VA. 2007)

32 In re Grisham, 436 B.R. 896, 903 (Bankr. N.D. Tex. 2010).
33 Id. at 903 (emphasis in original).

notes that “this court is extremely perplexed as to why 
very frequently attorneys check the wrong box or do not 
check a box at all.” The math is simple and the Code 
does not leave room for the attorney to refrain from 
checking the presumption of undue hardship box even if 
the debtor’s income is negative by only a single dollar.

Most troubling for bankruptcy judges is the games-
manship that attorneys play in order to get a reaffir-
mation approved, such as amending schedules i and 
J or not checking the presumption box to avoid easily 
alerting the court to the problem.34 Judge Jernigan’s 
memorandum opinion addresses a fundamental ten-
sion in the way reaffirmation agreements are presented 
to the court because of the dual role of a certifying 
attorney.35 absent a presumption of undue hardship, 
“[t]he only time a bankruptcy court should concerns 
itself with an attorney-certified reaffirmation agreement 
is in the exceptional situation where there has been a 
rule 9011 violation by the certifying attorney.”36 thus, 
the attorney is often the only shield between a debtor 
and an improvident reaffirmation.

so what about the attorney with an insistent client, 
but who does not believe that a reaffirmation is in the 
client’s best interest? can that attorney simply not 
take part in the reaffirmation process? The majority 
of published opinions find that the attorney has two 
options—talk the client out of the reaffirmation, or 
withdraw as counsel.37 These courts find that Congress 
intended that the court would not review the attorney’s 
decision unless a presumption of undue hardship arose 
and that any agreement entered into by a debtor without 
the attorney’s signature would be void ab initio.

As debtors’ attorneys know, convincing a client that 
a reaffirmation is not in their best interests can be dif-
ficult, even in the face of mathematical impossibilities. 

34 Id. at 904 “[T]he court may set the reaffirmation agreement 
for hearing when the math is positive now, but was negative 
at the time the debtor filed his Schedules I and J (often, 
miraculously, the debtor has much more income and far 
fewer expenses, say[,] 80 days after he filed his case and 
filed his Schedules I and J[.]” (emphasis in original); see 
also In re Carrington, No. 2:13-03913-FPC7, ECF No. 24 
(Bankr. E.D. Wash. Oct. 2, 2013).

35 Gregory Duhl, Divided Loyalties: The Attorney’s Role In 
Bankruptcy Reaffirmations, 84 Am. Bankr. L.J. 361, 372 
(2010).

36 Ong, 461 B.R. at 563-64 (citations omitted).
37 Minardi, 399 B.R. at 847; In re Barron, 441 B.R. 131, 134 

(Bankr. D. Ariz. 2010).
Continued on Page 10
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The current reaffirmation structure as interpreted by the 
courts following Minardi’s reasoning would place the 
attorney in a position of conflict as to both the client 
and the court.38 The Ninth Circuit has yet to address 
whether or not an attorney may simply decline to cer-
tify an agreement if he or she does not think it is in the 
debtor’s best interest.39 The better reasoning is to allow 
an attorney to decline the certification because this serves 
the goal of protecting the debtor while also providing 
competent representation during the bankruptcy. A 
reaffirmation agreement entered into by a represented 
debtor, but not certified by counsel, should be reviewed 
as though the debtor were pro se.40 The plain language 
of the Code does not clearly foreclose the option of 
an attorney simply refusing to certify the agreement. 
Unlike other legal unbundling cases, a mechanism for 
court review and participation is already part of the 
Code provisions. Requiring an attorney to withdraw 
from representation primarily harms the debtor and is 
antithetical to a provision intended to protect against 
improvident reaffirmations.

in the short term, attorneys should take the time to 
truly counsel clients about the financial wisdom of 
entering into a reaffirmation.

Ride-through
Personal property

although congress may have intended to eliminate 
the so-called fourth option of ride-through reaffirma-
tion, it appears to be alive and well.41 ride-through 
reaffirmation is still allowed on real property and non-
purchase money security interests—i.e. a significant 
38 Duhl, supra note 34, at 372.
39 Compare Minardi, 399 B.R. at 847 with In re Goodman, 

08-41521, 2009 WL 936910, at *1 (Bankr. N.D. Ga. Apr. 
6, 2009) (“it is the client, not the lawyer, who makes 
the decision about reaffirmation. So a debtor must have 
the opportunity to seek to enter into an enforceable 
reaffirmation agreement notwithstanding her lawyer’s 
decision not to sign the certification based on the lawyer’s 
professional judgment that it is not in her best interest or for 
other valid reasons.”)

40 In a recent opinion, Judge Corbit denied approval of a 
reaffirmation agreement where the pro se debtor could not 
show that reaffirming on a debt would not impose an undue 
hardship and was otherwise in the debtor’s best interest. 
See In re Brady, No 2:14-00040-FPC7, ECF No. 15 (Bankr. 
E.D. Wash. Jan. 7, 2014).

41 Coastal Fed. Credit Union v. Hardiman, 398 B.R. 161, 188 
(E.D.N.C. 2008); In re Perez, 7-10-11417 JA, 2010 WL 
2737187, at *9 (Bankr. D.N.M. July 12, 2010).

portion of chapter 7 debtor’s assets.42

if ride-through existed, any lawyer who advised his 
client to make a reaffirmation offer on the original 
contract terms would be guilty of malpractice, and any 
bankruptcy judge who approved such a reaffirmation 
from a pro se litigant would be seriously derelict in 
his duties. For why would one ever choose reaffirma-
tion on such terms and thus incur the risk of personal 
liability when one could safely achieve the same ends 
by ride-through?43

Bankruptcy courts around the nation as well as in 
the Ninth Circuit have recognized that the prohibition 
on ride-through reaffirmations is not as broad as many 
commentators would lead attorneys to believe.44 If a 
debtor complies with the requirements of section 524 
only to have the reaffirmation agreement disapproved 
by the court, the provision of section 521(d) does not 
become effective to terminate the automatic stay and 
allow the use of an ipso facto clause.45

Real Property
For real property, the case law demonstrates that ride-

through is available just as it was before Bapcpa.46 
Furthermore, section 521(a)(6) does not apply to reaf-
firmations on real property as Congress did not eliminate 
ride-through reaffirmations and the attorney should 
closely scrutinize any such reaffirmation agreement. 
Debtors and their attorneys may argue that reaffirming 
on home loans is necessary to obtain a loan modifica-
tion. Even if this is true, it is an insufficient reason to 
reaffirm on such a potentially large debt because of the 
possibility for a deficiency judgment. Washington, like 
nearly half of the states, allows an expedited “nonju-

42 In re Caraballo, 386 B.R. 398, 402 (Bankr. D. Conn. 2008).
43 Dumont, 581 F.3d at 1114.
44 Ford Motor Credit Co v. Baker, 400 B.R. 136 (D. Del. 

2009); In re Bower, 2007 Bankr. LEXIS 2580 (Bankr. D. Or. 
2007); In re Moustafi, 371 B.R. 434 (Bankr. D. Ariz. 2007); 
In re Hinson, 352 B.R. 48 (Bankr. E.D.N.C. 2006).

45 11 U.S.C. §§ 362(h)(1)(A),(B); Moustafi, 371 B.R. at 439 
(consequences for failure to timely enter into a reaffirmation 
agreement do not apply where the court disapproves the 
agreement). However, this remains an open question in the 
Ninth Circuit. See Dumont, 581 F.3d at 1112, n. 14.

46 In re Covel, 474 B.R. 702, 709 (Bankr. W.D. Ark. 2012); In 
re Lopez, 440 B.R. 447, 448 (Bankr. E.D. Va. 2010); In re 
Caldwell, 464 B.R. 694, 697 n.5 (Bankr. W.D. Penn. 2012) 
(debtors are not precluded from exercising a fourth “pass 
through” option with regard to real property by remaining 
current on payments without the need to enter into a 
reaffirmation agreement).
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dicial” foreclosure proceeding; this process does not 
allow the lender to receive a deficiency judgment.47 
Where the debtor reaffirms personal liability for the 
loan, the lender may instead pursue a judgment for the 
deficiency amount after the bankruptcy if the lender 
forecloses judicially.48

attorneys may consider judicial foreclosure proceed-
ings a remote possibility, but consider a few common 
scenarios: A co-debtor dies and the beneficiary desires 
to foreclose judicially to make certain that they have 
clean title; a defect arises in the chain of title, neces-
sitating a judicial foreclosure to render the title mar-
ketable. Judicial foreclosures may also be on the rise 
with the Washington Legislature’s limited elimination 
of the statutory right of redemption and the increased 
complexity (risk of liability) that lenders face regard-
ing non-judicial foreclosure proceedings.49 Finally, if 
the debtor reaffirms and the property is subsequently 
foreclosed judicially or non-judicially, the debt forgive-
ness income exclusion of irc § 108 may not apply.

Whether the above possibilities are remote or not, 
debtors wishing to reaffirm with a mortgage credi-
tor because they desire a modification should think 
twice. a lender’s assertion that they cannot work 

47 RCW 61.24.100.
48 RCW 61.12.070.
49 RCW 61.12.093 (eliminating redemption rights where the 

court finds that the borrower has abandoned the property 
for six months or more may entice lenders to file judicial 
foreclosures more readily).

with the borrower on modifying the loan until the 
debt is reaffirmed is not a binding promise that the 
borrower actually will receive a modification. It is 
the attorney’s duty to consider the risks and present 
them to the debtor. re-assuming personal liability is 
not just a risk for the debtor; it may be grounds for a 
malpractice claim when the debtor defaults.

At a more basic level, local rules provide for modifica-
tion workouts while the debtor is in bankruptcy without 
violating the automatic stay.50 referring the debtor to 
a workout specialist seems preferable to mechanically 
re-assuming personal liability on the bare promise of a 
lender that they require a reaffirmation before they will 
modify a loan. Washington’s new Foreclosure Fairness 
act allows a bankruptcy attorney to refer a client for 
mediation under the program.51

the haMp guidelines require mortgage servicers 
to consider delinquent borrowers in bankruptcy for 
modifications if a request is received.52 a debtor who 
is not in default and does not reaffirm on real prop-
erty, but is nevertheless treated unfairly following the 
bankruptcy, may have grounds for a lawsuit based on 
discrimination by the creditor due to the debtor’s sta-
tus as a former bankrupt.53 although this section only 
protects against governmental action, it may extend 
to a number of lending institutions—especially those 
holding federally guaranteed loans or participating in 
the haMp program.

As benign as some reaffirmations may appear, the 
potential consequences for the debtor and attorney 
alike necessitate careful consideration. to avoid risk, 
attorneys should consider as many alternatives as are 
feasible prior to advising a debtor to enter into a reaf-
firmation. That said, reaffirmations are just like any 
other tool in the bankruptcy attorney’s toolbox. used 
wisely, a reaffirmation might be just the thing to truly 
guarantee a debtor a “fresh start.”

50 E.D. Wash. LBR 4001-5(b); W.D. Wash. LBR 4001-2(b).
51 RCW 61.24.163; The Washington Department of 

Commerce’s website contains information related to the 
act and the guidance information for attorney referrers 
specifically provides for the use of mediation referral during 
bankruptcy. http://www.commerce.wa.gov/Programs/
housing/Foreclosure/Pages/default.aspx.

52 Fannie Mae, Supplemental Directive 10-02 (March 24, 
2010) https://www.hmpadmin.com/portal/programs/
guidance.jsp.

53 11 U.S.C. § 525(a).

Issues with Reaffirmation Agreements cont’d

Submission Guidelines
attention to these guidelines will save time and 
money in the production of noTES:
• always use “Title case” for headlines and 

section headers, never “aLL caPS.”
• never use tabs or spaces to indent.
• only one space after period (.) or colon (:); 

only one return at the end of each para-
graph.

• If you really need footnotes, use footnotes, 
not endnotes.

• Save in Word (.doc) format. other word 
processing programs, save as .rtf.

•	 For	extra	safety,	ZIP	file	before	sending.



12 • EWB noTES XXV.1 • May 2014

The Passage of Local Rule 9019-2: Mediation 
as a Gatekeeper for Adversarial Proceedings

By David Kazemba, 
Judge Warden Hanel Scholarship recipient1

on July 31, 2013, the united states Bankruptcy 
court for the Eastern District of Washington (“Eastern 
District”) amended its local rules of bankruptcy pro-
cedure (“Lr”). included in these amendments was Lr 
9019-2, a new local rule that prescribes procedures for 
mediation of disputes in bankruptcy.

This is significant in two ways; first, it is an accu-
mulation of two years of discussion in the advisory 
committee on how mediation should be treated in the 
Eastern District; second, LR 9019-2 finally brings the 
Eastern District into the 21st century when many other 
districts and bankruptcy courts have had local rules on 
mediation for much longer. LR 9019-2 finally builds 
on the general order of mediation (“general order”) 
that was signed in 2000, which was less than helpful 
in today’s more alternative dispute resolution (“aDr”) 
friendly environment.2

so this leads to the question, why is this new rule 
important for practicing attorneys? as described in 
more detail below, parties considering an adversary 
proceeding should pay particular attention to Lr 
9019-2 because: (1) there are significant benefits to 
mediation; (2) bankruptcy courts have the authority 
to compel mediation; and (3) all parties must certify 
that they considered mediation before progressing in 
an adversarial proceeding.
A. Are there significant benefits to mediating 

disputes in the bankruptcy context?
Mediation is a remarkable way to settle claims and 

disputes. It is usually less expensive, more efficient, 
and provides the parties the opportunity to avoid the 
hazards of litigation.3 Due to these benefits, mediation 
1 J.D. Candidate May 2014, judicial extern for Honorable John 

A. Rossmeissl, U.S. Bankruptcy Court for the Eastern District 
of Washington. I would like to thank all the staff at the Eastern 
District of Washington Bankruptcy Court for taking the time to 
support my learning and interest in bankruptcy.

2 See United stAtes BAnkrUptcy cOUrt eAstern district Of 
WAshingtOn, generAl Order- vOlUntAry mediAtiOn (2000) 
available at http://www.waeb.uscourts.gov/sites/default/files/
general-ordes/GO.2000.d.pdf (accessed November 19, 2013).

3 Mediation Provides Meaningful Access to Justice says ABA 
President Robinson, ABA News Archives (August 2013) 
available at http://www.americanbar.org/news/abanews/aba-news-
archives/2013/08/_mediation_provides.html (accessed November 
19, 2013).

is becoming commonplace. As of this year, thirteen 
states have adopted the Uniform Mediation Act,4 
foreclosure mediation has helped many debtors keep 
their houses, and mediated divorces are growing in 
popularity.5 Mediation is also becoming common place 
in bankruptcy, especially in contentious chapter 11 
cases.6 But does mediation in bankruptcy really work? 
According to an article written on the case, NLRB v. 
Greyhound Lines, Inc. (In re Eagle Bus Mfg., Inc.), 
158 B.R. 421 (S.D. Tex. 1993), Greyhound resolved 
95% of the more than 3,200 pre-petition tort claims 
through ADR.7 Other significant bankruptcy cases 
such as Enron and Lehman Bros would have been at a 
standstill without a significant amount of claims being 
sent through mediation.8 Although it has been used in 
hugely complex chapter 11 cases, mediation is flexible 
enough to help the chapter 7 debtor pursue disputed 
claims they wouldn’t have the money to pursue.9

i. Examples of how bankruptcy courts have used 
ADR.
some bankruptcy courts have used aDr to liquidate 

claims for distribution or to resolve disputed claims in 
order to allow the debtor to propose a viable plan of 
reorganization.10 some bankruptcy courts appointed 

4 Enactment Status map, Uniform Law Commission, The National 
Conference of Commissioners on Uniform State Laws, available 
at http://uniformlaws.org/Act.aspx?title=Mediation Act (accessed 
November 19, 2013).

5 Holly Clemente, Benefits of Mediation in Divorce Cases, ABA 
Young Lawyers Division, 101 Practices Series available at http://
www.americanbar.org/groups/young_lawyers/publications/
the_101_201_practice_series/benefits_of_mediation_in_divorce_
cases.html (accessed November 19, 2013).

6 See generally Anne M. Burr, Building Reform from the Bottom 
Up: Formulating Local Rules for Bankruptcy Court-Annexed 
Mediation, 12 Ohio St. J. on Disp. Resol. 311, 347 (1997).

7 Anne M. Burr, Building Reform from the Bottom Up: Formulating 
Local Rules for Bankruptcy Court-Annexed Mediation, 12 Ohio St. 
J. on Disp. Resol. 311, 340 (citing Richard N. Tilton & Kenneth 
M. Lewis, Alternative Dispute Resolution, N.Y. L.J., at 5 (Jan. 6, 
1994)).

8 See Tad Meyer, Mediation in Bankruptcy Cases, http://web.mwi.
org/bankruptcy-blog/bid/249359/Mediation-in-Bankruptcy-Cases 
accessed on August 2, 2013.

9 Ralph R. Mabey, et al, Expanding the Reach of Alternative Dispute 
Resolution in Bankruptcy: The Legal and Practical Bases for the 
Use of Mediation and the Other Forms of ADR, 46 S.C. L. Rev. 
1259 , 1320 (noting that dischargeability proceedings are “good 
candidates for settlement through mediation.”).

10 Mabey et al., supra note 9 at 1267.
Continued on Page 13
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a mediator when negotiations between the parties re-
mained at a standstill, and the appointment is in the best 
interest of the estate.11 in many chapter 11 cases involv-
ing tort claims, mediation is used pre-confirmation to 
resolve disputed claims.12 accordingly, “[since] most 
bankruptcy adversary proceedings can be resolved by 
the transfer of money, they should be susceptible to 
negotiated settlement.”13

ii. Perceived problems v. the benefits of mediation.
Although mediation has obvious benefits, critics 

have pointed to the inherent issues that can arise from 
mediation’s voluntary structure. there are a plethora 
of scholarly journals on the issue of mediation. issues 
that have been brought up in the scholarly journals 
are the Seventh Amendment, due process, confidenti-
ality, and authority.14 other critics focus on a court’s 
authority to impose sanctions on parties for failure to 
follow mediation procedures or entering mediation in 
“bad faith.”15

While the subject of aDr has been subject to a lot of 
academic discussion, mediation is a practical resolution. 
one which the parties generally enter into voluntarily. 
the seventh amendment challenges to mediation 
have largely disappeared due to the passage of the 
28 u.s.c. § 651 and many changing opinions about 
aDr.16  an attempt to mediate claims is not a forced 
settlement — it does not relieve the parties from their 
seventh amendment rights. as for the imposition of 
sanctions for lack of good faith in mediation, courts 
11 Supra note 4 (citing In re El Paso Elec.Co., No. 92-10148 (Bankr. 

W.D. Tex. Jan. 15, 1993); In In re Carabetta Enterprises., Inc., Nos. 
92-51917 to 92-52126 (Bankr. D. Conn. Dec. 27, 1994), In re John 
Breuner Co., No. 93-47076-J. (Bankr. N.D. Cal.).

12 Burr, supra note 7 (citing In re Eagle Bus Mfg., Inc., 134 B.r. 
584 (Bankr. s.D. tex. 1991), aff’d sub nom, NLRB v. Greyhound 
Lines, Inc. (In re Eagle Bus Mfg., Inc.), 158 B.R. 421 (S.D. Tex. 
1993) (confirming reorganization plan)).

13 Steven Hartwell & Gordon Bermant, Federal Judicial Center, 
Alternative Dispute Resolution in a Bankruptcy Court: The 
Mediation Program in the Southern District of California at 2 
(1988).

14 Burr, supra note 6, at 320.
15 Burr, supra note 6, at 347 (“Typically, the parties’ attorneys are 

required to be present at the mediation and be prepared for good 
faith discussions on all issues including settlement position. The 
bankruptcy court may also require the parties to attend. Failure to 
attend and participate in good faith may result in court imposed 
sanctions. These requirements are consistent with Federal Rule of 
Civil Procedure 16, requiring good faith participation in pretrial 
conferences.”).

16 Burr, supra note 6, at 320- 328.

have inherent authority to manage instances of bad 
faith in proceedings before them.17

Specifically in the context of bankruptcy, the Federal 
Judicial center (“FJc”) conducted a survey in which it 
asked both mediators and participants to answer ques-
tions about the supposed problems with aDr.18 the 
survey focused on several issues: confidentiality; ex 
parte contact; conflict of interests; perceived impartial-
ity; and mediator bias.19

the FJc survey was a report to the advisory com-
mittee on Bankruptcy rules to help the committee 
determine rules changes that would govern mediation.20 
accordingly, most of the issues outlined in the FJc 
survey can be managed through defined procedures. 
Mediation is an evolving mechanism for resolving 
disputes, especially in the context of bankruptcy. the 
passage of Lr 9019-2 has begun the process of estab-
lishing mediation procedures in the Eastern District 
that may help alleviate some of the concerns present 
in mediation.21 the general consensus is that despite 
the challenges, in most situations, “the benefits far 
outweigh the risks.”22

B. Can the bankruptcy court compel mediation 
between disputed parties?

i. Authority for compelling Mediation.
Applying to all Eastern District bankruptcy cases 

filed after the passage of LR 9019-2, the court has 
the authority to compel mediation.23 While voluntary 
mediation is encouraged, it does not limit the court’s 
right to rule on a motion to compel mediation or its 
right to refer parties to mediation sua sponte.24

17 In re Lehtinen, 332 B.R. 404, 412 (B.A.P. 9th Cir. 2005) aff’d, 564 
F.3d 1052 (9th Cir. 2009).

18 Robert J. Niemic, Mediation in Bankruptcy, the Federal Judicial 
Center Survey of Mediation Participants: Report to the Advisory 
Committee on Bankruptcy Rules at 31-32 (Federal Judicial Center 
1998).

19 Niemic, supra note 18.
20 Niemic, supra note 18 at 1.
21 Cf. United States Bankruptcy Court Eastern District of Washington 

Local ADR Forms 1-7, available at http://www.waeb.uscourts.gov/
content/mediation (accessed January 15, 2014).

22 Holly A. Streeter-Schaefer, A Look at Court Mandated Civil 
Mediation, 49 Drake L. Rev. 367, 384 (2000).

23 united states Bankruptcy court for the Eastern District 
of Washington, Local Form aDr Form 1, MEDIATION 
PROCEDURES FOR PARTIES AND MEDIATOR, (august 
2013) (“a matter may be set for mediation by the court with 
or without the agreement of the parties at any time.”).

24 Local Form ADR 1, supra note 21.
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ii. Pre- LR 9019-2.
Lr 9019-2 is not entirely different from the pattern 

of practice happening in bankruptcy courts across the 
country. the consensus is that the thrusts of 28 u.s.c. § 
65125 and 11 u.s.c. § 10526 gives the bankruptcy court 
power to authorize aDr procedures when necessary.27

in 2000, the Eastern District established a general 
policy in favor of aDr.28 since the court executed 
the general order, the Eastern District has referred 
approximately 25 bankruptcy cases to mediation.29 

although these cases were referred to mediation, the 
parties generally chose their own mediator.

the general order also established the Bankruptcy 
Mediation panel, which created an avenue for willing 
individuals to serve as mediators.30 the panel was 
made up of local practitioners that had applied to the 
position, attended the requisite training, and were in 
good standing. the parties selected a panel member as 
mediator in at least three of the cases that have been 
referred to mediation.31

25 Each United States district court shall authorize, by local rule…the 
use of alternative dispute resolution processes in all civil actions, 
including adversary proceedings in bankruptcy. 28 U.S.C. § 651 
(Lexis 2013).

26 The court may issue any order, process, or judgment that is 
necessary or appropriate to carry out the provisions of this title 
[and may] issue an order at any such conference prescribing such 
limitations and conditions as the court deems appropriate to ensure 
that the case is handled expeditiously and economically. 11 U.S.C. 
§ 105 (Lexis 2013).

27 See In re Sargeant Farms, Inc., 224 B.R. 842, 847 (Bankr. M.D. 
Fla. 1998) (stating that “it is quite apparent the bankruptcy court 
has the authority…, where necessary, to require the parties to 
participate in [mediation]”); see also Robert J. Niemic et al., Guide 
to Judicial Management of Cases in ADR (Federal Judicial Center 
2001). (“What is clear, however, is that the ADR Act does not 
prohibit bankruptcy courts from establishing ADR programs.”) 
(emphasis added).

28 General Order, supra note 1 (“[M]ediation offers an opportunity 
for parties to resolve legal disputes with less cost and time and 
to the satisfaction of the parties, and that parties to adversary 
proceedings or contested matters should be encouraged to consider 
mediation as a method of resolution at the time of the first 
scheduling conference or preliminary hearing.”).

29 Electronic Case Files (“ECF”) Statistics and Notes, Docket 
Activity Report for Jan. 1, 2000 – Nov. 18, 2013, Eastern 
District of Washington, (Event terms: Request for Assignment to 
Mediation, Mediation, Mediation Report) (on file with author).

30 General Order, supra note 2.
31 Electronic Case Files (“ECF”) Statistics and Authors Notes, 

Docket Activity Report for Jan. 1, 2000 – Nov. 18, 2013, Eastern 
District of Washington, (Event terms: Request for Assignment to 
Mediation, Mediation, Mediation Report ) (on file with author).

it is worth emphasizing that these mediations were 
used to facilitate discussion. Mediation before rule 
9019-2 and after, is only an attempt to facilitate settle-
ment.32 Bankruptcy courts have the authority to compel 
mediation where the parties remain at an impasse. 
therefore, a practitioner should consider mediation in 
the beginning of litigation to resolve difficult claims 
before they turn into stalemates. the passage of Lr 
9019-2 is an adoption of a pattern of practice authorized 
by 28 u.s.c. § 651 and 11 u.s.c. § 105.
C. Must all parties attempt to mediate before 

proceeding in adversarial proceedings?
LR 9019-2 is important because it now reflects the 

Eastern District’s desire to use mediation as a gateway 
to an adversary proceeding. Lr 9019-2 is very straight-
forward and mandates that:

no later than 28 days after an answer or other response 
to the complaint is filed in an adversary proceeding 
and whenever ordered by the court in other matters, 
each party shall file a Certificate of Compliance 
(aDr Form 2) certifying that he or she considered 
mediation to resolve the dispute.33

The certification requirement is an attempt to ensure 
that parties have considered an alternative to trial and 
have attempted to resolve the issue non-judicially. 
this requirement applies to both creditors and debt-
ors alike. although not in the context of bankruptcy, 
failure to follow a court’s local rule is a proper ground 
for dismissal.34 if a party does not certify that they 
considered mediation, it could lead to the dismissal of 
the adversarial proceeding.

therefore, parties should consider mediation and 
attempt to mediate before pursuing an adversary pro-
ceeding. a “consideration” to some is a wasted step, 
but the consideration, like a drafting checklist, makes 
sure that key items are not left out of the final product. 
although Lr 9019-2 puts a burden on the litigating 
parties, that burden is minimal, especially in light of 
the potential benefits. An adversary proceeding is not 
the place to rack up huge costs and attorney fees. re-
quiring parties to consider mediation allows for “the 
32 Robert J. Niemic et al., Guide to Judicial Management of Cases in 

ADR, at 49 (Federal Judicial Center 2001)
33 Local Bankruptcy Rule 9019-2 Mediation (July 31, 2013)
34 See Ghazali v. Moran, 46 F.3d 52, 54 (9th Cir. Nev. 1995) (holding 

that a district court did not abuse its discretion in entering a 
judgment of dismissal for failure to follow a local rule).
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just, speedy, and inexpensive determination of every 
case and proceeding.”35

Conclusion
Mediation is growing in popularity in district courts 

and bankruptcy courts. It seems that finally, attorneys 
and judges are getting more comfortable with the idea 
of aDr, especially in contentious chapter 11 cases. the 
Eastern District of Washington has joined the ranks of 
other progressive bankruptcy courts by the passage of 
Lr 9019-2 which established procedures and rules on 
effective mediation in bankruptcy proceedings.

practitioners should pay particular attention to this 
rule. ADR is generally very efficient, cost effective, 
and can narrow the issues before the court to settle. 
to oversimplify the procedure, bankruptcy is designed 
35 Fed. R. Bankr. P. 1001 (December 1, 2012).

LR 9019-2: Mediation for Adversarial Proceedings
to give the debtor a fresh start, and pay creditors. Lo-
cal rules, such as 9019-2, facilitate this goal. it is in 
every practitioner’s interest to consider mediation, 
stipulate to mediation when it is necessary, and select 
a mediator with the right qualifications. To do other-
wise means that a judge may impose mediation sua 
sponte. in the extreme, failure to follow Lr 9019-2 
may lead a judge to dismiss the adversary proceeding 
for failure to comply with the local rules. it should be 
a compliment to the advisory committee for getting 
a local rule for mediation on the books. although the 
Eastern District’s mediation rules are in their infancy, it 
is a step in the right direction and exposes the benefits 
of “considering” mediation. in time, we will see how 
well it is received.

Considering the Nondischargeability of 
Student Loans Under 11 U.S.C. §523(a)(8)

By David P. Gardner1 
Winston & Cashatt, Lawyers

I. Why does the student loan discharge matter?
as a former member of the Washington state Bar 

association’s now defunct professionalism committee, 
i have had the pleasure of developing and presenting 
a discussion about professionalism to every gonzaga 
university school of Law professional responsibil-
ity class over the last three years. the presentation is 
about the importance of professional and civil behavior 
designed to get our soon-to-be new lawyers thinking 
about how they want to build their reputations and 
their practices. it’s a good chat. But, invariably, when 
the presentation is over and the floor is opened for 
questioning, the students want to discuss one thing: 
how do i get a job so i can pay this debt?

Many scholars today are comparing the student lend-
ing environment to the mortgage lending bubble of the 
early-2000s.2 all of the hallmarks are there. First, today’s 
students have easy access to vast capital. in 2013, the total 
1 Mr. Gardner is a 2007 graduate of Gonzaga University 

School of Law and a principal at the law firm of Winston & 
Cashatt, Lawyers, in Spokane. He would like to thank Bev 
Anderson for her gracious assistance.

2 See The Student Loan Bubble: How the Mortgage Crisis Can 
Inform the Bankruptcy Courts, Andrew Woodman, 6 Alb. Gov’t 
Rev. 179 (2013).

amount of money loaned to students eclipsed $1.2 trillion 
and surpassed credit cards as the largest unsecured debt in 
the united states (and is the second largest consumer debt 
overall, behind mortgages). students also face almost no 
barriers to borrowing. there are none of the typical credit 
requirements for student borrowers one generally faces when 
attempting to borrow large amounts of unsecured credit.3

second, many of these student loans are poor investments. 
over the past 25 years, tuition has soared. since 1989, col-
lege and law school tuitions have outpaced inflation by 71% 
and 317%, respectively. over the same period, borrowing 
has surged; up 319% since 1990. in other words, the more 
colleges and law schools charge, the more students line up 
to borrow. however, over this same period, the unemploy-
ment rate amongst 20-24 year olds has remained three to 
five percent higher than the average unemployment rate.4 
in short, more students are borrowing more money to fund 
educations that are unlikely to earn the borrower enough 
income to repay the debt.

Finally, the defaults are already starting. student loan de-
faults have doubled since 2007; an economically significant 
year, to put it mildly.5 seven million students nationwide are 
3 Id. at 180, 188.
4 Ending Student Loan Exceptionalism: The Case for Risk-Based 

Pricing an d Dischargeability, 126 Harv. L. Rev. 587, 587-88, Note 
(2012).

5 Id. at 587.
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already in default on their student loans and many of them 
have no real likelihood of obtaining a job with a sufficient 
enough income to repay the heavy debt.

aside from nondischargeability, defaults on student loans 
carry other significant consequences; far more severe than 
defaults on typical unsecured debt. Most students cannot take 
advantage of income-based repayment plans after defaulting 
on private loans. Many loans carry financial penalties and 
higher interest rates. When collecting, student loan creditors 
have extraordinary powers, like the ability to seize tax refunds 
and social security income, as well as veterans’ benefit pay-
ments. and there are macroeconomic effects as well, such as 
overall reduced consumer spending and delayed “life-cycle 
events” like home purchases and starting a family.6

our country has millions of student-borrowers facing a 
challenging economy. What happens if they cannot repay 
the debt? Many argue the bubble will burst. this article 
briefly examines the state of the law on the discharge of 
student loans in bankruptcy, especially in the ninth circuit.
II. What does the Bankruptcy Code say about 
student loans?

The short answer is: nothing. The Code never uses 
the term “student loan.” What the code does do is 
render “educational benefit overpayment[s] or loan[s]” 
presumptively nondischargeable in bankruptcy. section 
523(a)(8) states:

(a) a discharge under section 727, 1141, 1228(a), 
1228(b), or 1328(b) of this title does not discharge an 
individual debtor from any debt—

(8) unless excepting such debt from discharge under 
this paragraph would impose an undue hardship on the 
debtor and the debtor’s dependents, for—

(a)
(i) an educational benefit overpayment or loan made, 

insured, or guaranteed by a governmental unit, or made 
under any program funded in whole or in part by a gov-
ernmental unit or nonprofit institution; or

(ii) an obligation to repay funds received as an educa-
tional benefit, scholarship, or stipend; or

(B) any other educational loan that is a qualified educa-
tion loan, as defined in section 221(d)(1) of the Internal 
revenue code of 1986, incurred by a debtor who is an 
individual.
generally, a bankruptcy discharge releases the debtor from 

all of her prepetition obligations to everyone, assuming the 
debtor complies with her duties under the code.7 section 
523(a) enumerates the exceptions to that general rule.

the 523(a) exceptions are “strictly construed against a 
creditor and liberally construed in favor of a debtor so that 

6 Id. at 606.
7 See e.g. 11 U.S.C. §727(b).

the debtor may be afforded a fresh start.”8 theoretically, 
this should mean that the definition of “educational benefit 
overpayment[s] or loan[s]” should be strictly construed 
against creditors; while the definition of “undue hardship” 
should be liberally construed in favor of debtors. as will be 
discussed, this has not been the case. Further, the provisions 
of §523(a)(8) are self-executing and the burden is on the 
debtor to file an adversary proceeding seeking a determina-
tion of dischargeability.9

a. The Legislative History of §523(a)(8).
Despite many revisions since 1973, there is surpris-

ingly little legislative history regarding §523(a)(8).10 

originally, the statutory exception to discharge of stu-
dent loans only applied to loans made or guaranteed by 
the federal government within a certain time. however, 
after persistent national media reports throughout the 
1970s raised the concern that student defaults were 
prevalent and abusive, the congressional commission 
on Bankruptcy Laws recommended the enactment of 
what is (essentially) now §523(a)(8)(a). the com-
mission wanted to prevent student loan discharges 
because it saw it as unfair that a person could borrow 
public money to get an education and then discharge 
the debt without using that education to give anything 
back to society. the government certainly couldn’t take 
the education back. and, because the borrower was 
typically a young student, there were no assets yet to 
recover. to the commission, nondischargeability was 
the only solution. the evidence available to congress 
actually suggested student loan defaults were extremely 
rare (less than one percent) and, as rep. o’hara noted 
at the time, §523(a)(8) was perceived by many as a 
“discriminatory remedy for a ‘scandal’ which exists 
primarily in the imagination.”11

For the next 30 years, only student loans made or guaranteed 
by the federal government were nondischargeable; while 
student loans made privately by for-profit institutions were 
treated as any other general, dischargeable unsecured debt. 
then, with the passage of Bapcpa in 2005, §523(a)(8)(B) 
was added to the code. that subsection brought so-called 
“private loans” under the exception to dischargeablity thanks, 
in large part, to the $9 million sallie Mae spent lobbying 

8 Hudson v. Raggio & Raggio, Inc., 107 F.3d 355, 357 (5th 
Cir. 1997).

9 U.S. v. Wood, 925 F.2d 1580, 1583 (7th Cir. 1991).
10 See Segal v. Santa Fe Med. Serv., Inc., 57 F.3d 342, 346-47, 

348 (3rd Cir. 1995).
11 See Discharging Student Loans in Bankruptcy: The Bankruptcy 

Courts Test ‘Undue Hardship’, 26 Ariz. L. Rev. 445, 446-47 (1984).
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congress to adopt the provision in the six years Bapcpa 
was under consideration by congress.12

b. What is a “student loan”?
The term “educational benefit overpayment or loan” 

sounds very specific. But, as the case law has devel-
oped, §523(a)(8) has been deemed to render virtually 
any debt related to “education” nondischargeable. it is 
“the purpose, not the use, of the loan” that “controls” 
the analysis under §523(a)(8).13

an instructive ninth circuit case is McKay v. Ingelso n.14 
in that case (which is pre-Bapcpa), Ms. Mckay attended 
graduate school at Vanderbilt university. While there, she 
entered into a “graduate and professional student account 
and Deferment agreement.” the agreement was, essen-
tially, a credit card she could use on campus that “deferred 
payment for educational services” by billing her monthly 
(plus late fees and interest) for tuition, housing, dining, and 
“flexible spending” (laundry, bookstore, student health, 
etc.). over the course of her studies, Ms. Mckay charged 
over $13,000 under the agreement, about $5,000 of which 
was tuition, $2,500 of which was “flexible spending” and 
$2,000 of which was late fees and interest. the question 
before the ninth circuit was whether the agreement was an 
“educational benefit overpayment or loan” under §523(a)
(8). the court found that it was and that the entire amount 
charged was not dischargeable.

similarly, in the Murphy case, the Fifth circuit ignored 
how the debtor actually used the funds.15 in that case, Mr. 
Murphy borrowed money under the Federal Family Edu-
cational Loan program to attend college, law school, and 
an L.L.M. program. With respect to one of the nine loans 
obtained, he proved that, of the $18,500 loaned to him, only 
$7,000 was spent on tuition while the remaining $11,500 was 
spent on ordinary living expenses including food, housing, 
transportation, and fraternity dues. the Fifth circuit af-
firmed the bankruptcy court’s determination that the entire 
loan was not dischargeable under §523(a)(8).
c. What is an “undue hardship”?

With the broad interpretation of “student loans,” there 
remains only one avenue for the discharge of such debt: 
the elusive “undue hardship” in bankruptcy. throughout 
§523(a)(8)’s history, the legislature has left the term 
“undue hardship” undefined. The courts, “[i]n defin-
ing undue hardship, [] require more than temporary 
financial adversity, but typically stop short of utter 

12 See “2005 Law Made Student Loans More Lucrative,” 
Robert Siegel, NPR (4/24/07).

13 In re Murphy, 282 F.3d 868, 870 (5th Cir. 2002).
14 558 F.3d 888 (9th Cir. 2009).
15 Murphy, 282 F.3d at 869-72.

hopelessness.”16 the ninth circuit, along with several 
others, has adopted the so-called “Brunner test” for 
determining undue hardship under §523(a)(8).17 the 
Brunner Test has three factors:

(1) Debtor cannot maintain a minimal standard of 
living for herself and dependents if forced to repay 
the loans;

(2) Additional circumstances exist indicating this 
state of affairs is likely to persist for a significant 
portion of the repayment period; and

(3) Debtor has made good faith efforts to repay.18

1. Minimal standard of living.
Determining what constitutes a minimal standard 

of living for each individual debtor requires a case-
by-case assessment. “the test is whether it would be 
‘unconscionable to require the debtor to take steps to 
earn more income or reduce [his] expenses’ in order to 
make payments under a given repayment schedule.”19 

courts analyze whether, and to what extent, a debtor 
is over- or under-employed; over- or under-spending; 
and the impact of the debtor’s financial condition on 
the debtor’s dependents.

Courts have struggled with the first factor. This is in part 
due to the legal tactics employed by the servicers of the 
student loan debt defending dischargeability actions.20 in 
order to defeat these actions, the loan servicers (like EcMc, 
the federal government’s primary private enforcement entity 
with respect to student loans) are incentivized to scrutinize 
the debtor’s life from both an income and expense perspective 
in order to demonstrate the debtor’s ability to pay at least 
something toward her student loans. as such, they attempt 
to define “minimal” as narrowly as possible.21

several courts, including the ninth circuit, have found 
authority under §105(a) to grant partial discharges of student 
loans.22 in such circumstances, courts generally “do the 
math” to determine the maximum amount a debtor could 
contribute to student loan debts without creating an undue 

16 In re Rifino, 245 F.3d 1083, 1088 (9th Cir. 2001).
17 See Brunner v. NY State Higher Ed. Serv. Corp., 831 F.2d 

395 (2nd Cir. 1987).
18 U.S. Aid Funds, Inc. v. Pena, 155 F.3d 1108 (9th Cir. 1998)

(emphasis added).
19 Hedlund v. Educ. Res. Inst., Inc., 468 B.R. 901, 909 (Dist. 

Or. 2012).
20 See “Loan Monitor Is Accused of Ruthless Tactics on 

Student Debt,” Natalie Kitroeff, NYT (1/1/14).
21 Id. (ECMC argued $12 McDonald’s charge for debtor to 

share value meal with disabled husband was excessive 
expense indicating failure of first prong.)

22 See In re Saxman, 325 F.3d 1168 (9th Cir. 2003).
Continued on Page 18
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hardship, and then discharge the rest. the process resembles 
the resolution of objections to chapter 13 plan expenses.

But partial discharges are no panacea for debtors. a partial 
discharge guarantees any unanticipated improvement in the 
debtor’s financial condition post-discharge will only benefit 
the §523(a)(8) lender. Further, it leaves no room for deteriora-
tion of the debtor’s financial condition. Also, courts have yet 
to tell us what a partial discharge does to repayment options 
normally available to student loan debtors or if, after good 
faith efforts to repay the non-discharged amount, a debtor 
could discharge the remainder after eight years.
2. Additional Circumstances Indicating 
Persistence.

The second prong requires courts to be convinced 
the debtor’s poor financial condition will persist “for 
a significant portion of the repayment period”.23 No 
court has discussed whether the repayment period in 
question is the original due date of the loan, extensions 
of that date by agreement or default, or something else. 
But courts have provided an “unexhaustive (sic) list of 
additional circumstances,” including:24

(1) serious disability
(2) obligations to care for dependents
(3) Limited education
(4) poor quality education
(5) Lack of usable/marketable job skills
(6) underemployment
(7) Maximized income potential
(8) Limited years remaining in work life
(9) age
(10) Lack of assets
(11) increasing expenses
(12) Lack of better financial options elsewhere.

Having established, by the first prong, that the debtor 
cannot pay anything back now, the second prong asks “will 
that always be the case?” the answer is usually “no”. in In 
re Wallace,25 Mr. Wallace funded his education by work-
ing part-time and borrowing $33,000. after graduating, he 
worked as an it manager until his diabetes caused kidney 
disease and blindness. he was forced to quit his employ-
ment and the social security administration declared him 
permanently disabled. the bankruptcy court found Mr. 
Wallace failed the second prong of the Brunner test based 
on expert testimony that blindness did not necessarily lead 
to a total inability to work. the court scheduled a status 
conference in two years to see whether the debtor was able 
to “adjust to his situation.” ultimately, Mr. Wallace never 
received a discharge.

23 In re Nys, 446 F3d 938 (9th Cir. 2006).
24 Id. at 947.
25 443 B.R. 781 (Bankr. S.D. Ohio 2010).

3. Good Faith.
The final prong of the Brunner test attracts most of 

the case law. “good faith is measured by the debtor’s 
efforts to obtain employment, maximize income, and 
minimize expenses.”26 courts will also consider “[a] 
debtor’s effort—or lack thereof—to negotiate a repay-
ment plan” with the student loan lender; although a 
history of making or not making payments is, by itself, 
not dispositive.27 in the Mason case, the ninth circuit 
considered the debtor’s failure to take the bar exam a 
second time, to get a night job, and to sign up for the 
income contingent repayment plan as a lack of good 
faith and denied discharge.28

III. Current Attempts to Reform §523(a)(8) and 
Other Options for Debtors.

since the passage of Bapcpa, many legislators have pro-
posed a variety of reforms to §523(a)(8). all such proposals 
have died in committee. however, two bills (one each in 
the house and senate) proposing to eliminate subsection 
(B) are currently under consideration in committees. and, 
in February of this year, nine senators publicly criticized 
the federal government after a government accountability 
Office report estimated that federal student loans originat-
ing between 2007 and 2012 had already realized over $66 
billion in profits.29

there is also a possibility that not enough student loan debt-
ors are pursuing nondischargeability under the current regime. 
it was recently estimated that only between 0.1% and 0.3% 
of student loan debtors in bankruptcy even attempt to obtain 
an undue hardship discharge. in 2007, only 217 adversaries 
were filed in the 169,774 bankruptcies where debtors declared 
student loan obligations on their schedules.30

Obviously, it can be difficult to persuade a debtor to engage 
in costly and time consuming litigation subject to a difficult 
and uncertain standard. But some studies indicate that judges 
frequently grant relief, including partial discharges, even 
where debtors pursue discharge pro se.31 as one prominent 
local bankruptcy judge suggested at a recent discussion on 
this topic, many current bankruptcy judges are knowledge-
able of and sensitive to the plight of the student loan debtor, 
having experienced the effects of the student lending boom 
either first-hand or vicariously through their children.

Finally, student loan agreements contain built-in repayment 
options for borrowers in financial straits. Federal loans are 

26 In re Mason, 464 F.3d 878, 884 (9th Cir. 2006).
27 In re Birrane, 287 B.R. 490, 499 (9th Cir. BAP 2002).
28 Mason, 464 F.3d at 884.
29 “Legislative Highlights,” ABI Journal, p. 10 (3/14).
30 Ending Student Loan Exceptionalism, 126 Harv. L. Rev. at 

609.
31 Id. Continued on Page 19
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subject to the income contingent repayment plan under 34 
c.F.r. §685.209. the icrp allows a debtor to pay 20% of 
her monthly income above the federal poverty guideline for 
a period 25 years. Whatever is not paid off is “cancelled” 
(although interest continues to accrue for the 25 years and 
“cancellation” is a taxable event).32 private borrowers 
can take advantage of deferment (a temporary cessation of 
payments at the discretion of the lender based upon hard-
ship to the borrower) and forbearance options (cessation or 
reduction of principal payments for up to 12 months; interest 
accrues; discretionary based upon hardship or mandatory 
based upon military service or the “20% rule”).
IV. Conclusion.

The undue hardship standard is a difficult standard 
to understand, let alone meet. But, as student lending 
continues to grow and more and more student loan 
borrowers default on their obligations, the §523(a)(8) 
standard for dischargeability is more important now 
than ever. With legislative reform unlikely, it is up to 
the bankruptcy bar to inform and advise their student 
loan debtor clients of their options for pursuing the 
fresh start guaranteed by the code.
32 For more on ICRP and its interplay with the Brunner Test, 

see In re Booth, 401 B.R. 672 (Bankr. E.D. Wash. 2009).
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Case Notes
From Judge Fred Corbit

In re Carrington, No. 13-03913-FPC7 (2014 WL 
1331156). in Carrington, an unrepresented debtor ex-
ecuted a reaffirmation agreement with a creditor secured 
by automobile wheels and tires. the debtor’s schedule i 
and J reflected negative monthly disposable income. How-
ever, the budget contained in the reaffirmation agreement 
reduced the debtor’s expenses to allow for the monthly 
payment required by the reaffirmation agreement.

In declining to approve the reaffirmation agreement, 
the court discussed the impropriety of belatedly craft-
ing a budget designed to overcome the presumption 
of undue hardship that was apparent from the debtor’s 
previously filed schedules. The decision noted that, 
“courts should not approve of reaffirmation agreements 
where the creditor has engaged in gamesmanship in 
order to make it appear that the agreement will not 
create an undue hardship on the debtor.”
In re Brady, No. 14-00040-FPC7 (2014 WL 1330020)

in Brady, the debtor executed a reaffirmation agree-
ment, without the assistance of counsel, reaffirming a 
secured obligation to a merchant who sold her automo-

bile tires and related services on credit. the debtor’s 
Schedule D reflected that her automobile was subject to 
a security interest held by Wells Fargo Dealer services.

the court discussed the impact of Washington law on 
a creditor’s ability to repossess tires that are, pursuant 
to rcW 62a.9a-335, “accessions” to a titled vehicle. 
Specifically, the court cited RCW 62A.9A-335(d) which 
provides that, “[a] security interest in an accession is 
subordinate to a security interest in the whole which 
is perfected by compliance with the requirements of a 
certificate-of-title statute …” and RCW 62A.9a-335(e) 
which provides that, “a secured party may remove an 
accession from other goods if the security interest in the 
accession has priority over the claims of every person 
having an interest in the whole.” the court inferred from 
these interrelated provisions that a “merchant may not 
repossess accessions installed on an automobile if the 
automobile is subject to a secured claim of a creditor 
that is listed on the title.”

in conclusion, the court did not approve of the reaf-
firmation agreement because the tire merchant was es-
sentially no better off than a general unsecured creditor.

reviews and recommends amendments to the local rules. 
an annual meeting is held with the Bankruptcy Bar’s an-
nual seminar, and other meetings scheduled as necessary. 
nominations are being accepted for the chapter 7 trustee 
position and a lawyer representative position (outside 
district). Letters of interest may be sent to the clerk of 
court at po Box 2164, spokane, Wa 99210-2164 or by 
e-mail to Beverly_Benka@waeb.uscourts.gov.
Advisory Committee Meeting June 20
the standing advisory committee meets June 20, 2014. 
agenda items, including proposed rule amendments, 
may be sent to the clerk at po Box 2164, spokane, 
Wa 99210-2164 or by e-mail to the address above.
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