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Farewell to a Bankruptcy Court Legacy
By Dee Sindlinger, 
Judicial Assistant

after years of hard work 
and dedication, Judge Wil-
liams has decided to take a 
permanent vacation! Judge 
Williams will be retiring on 
september 9, 2013, after 
serving 16 years as a Bank-
ruptcy Judge for the Eastern 

District of Washington. she joined the bench 
on July 14, 1997, and served as the chief 
judge for this district and the chief judge of 
the ninth circuit bankruptcy judges on two 

separate occasions. During her tenure, she 
has been actively involved in the national 
conference of Bankruptcy Judges and as-
sisted in various educational programs for 
both judges and lawyers. in 2012, she was the 
recipient of the Distinguished Judicial ser-
vice award. Judge Williams blazed a trail of 
“firsts” for women lawyers in our community 
and epitomizes her beloved Missouri’s “show 
me” motto on the bench. Judge Williams is 
a true treasure of our legal community and 
she will be missed by everyone at the court. 
please take a moment to offer Judge Williams 
best wishes on her retirement.

23rd Annual Seminar 
and Retreat

By Ian Ledlin
Be sure to register for this year’s annual Bank-
ruptcy seminar and retreat, to be held at sun 
Mountain Lodge at Winthrop, Washington on 
June 28 and 29, 2013. the lineup of speakers for 
this year’s program is sure to have something for 
everyone in attendance. 

professor Mark D. yochum of Duquesne uni-
versity school of Law will discuss two topics 
regarding the bounds of lawyers’ relationships 
with their clients: personal contact: a Discus-
sion of the rpcs and related case Law and sex 
(Just a Little) and conflicted for Bankruptcy 
Lawyers. professor yochum engages his audience 
with informative presentations laced with humor.
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U.S. Trustee’s Notes
By Gary W. Dyer, 

Assistant U.S. Trustee (Spokane)
How to Avoid Inquiries or Objections 
from United States Trustee
the united states trustee sends inquiries to counsel or 
objects to various pleadings, including routine ones. in 
some instances, these inquiries and objections can be 
avoided. Below are common issues raised in response 
to documents filed with the court.
A. Employment applications in Ch. 11 cases:
1. the applicant must fully complete the form applica-

tion (Local Form 2014). if the applicant (e.g., debtor 
or unsecured creditor’s committee) is relying on a 
written retainer letter, this letter must be attached 
to the application.

2. the expected duties of the professional must be set 
forth in the application.

3. the professional must sign the application
4. in the conflicts check section (Local Form 2014, 

paragraph 9.k), the results of the conflicts check 
must be set forth.

5. unless the applicant sent notice to the Master Mailing 
List, the order should provide that compensation will 
be paid pursuant to section 330, and not section 328.

6. the applicant cannot have any divided loyalties, 
such as dual agency, with a realtor.

7. the professional’s retainer agreement cannot pro-
vide for interest accruing on any unpaid fees unless 
a court order allows interest to accrue.

8. the professional’s retainer agreement must provide 
that all fee disputes are resolved by the Bankruptcy 
court, not arbitration or some other forum.

B. Fee applications:
1. Lumping of tasks into a single time entry is not 

permitted. if the applicant’s tasks in the descriptions 
are lumped together, the applicant must insert the 
time spent on each discrete task in parenthesis after 
each task.

2. For attorney’s fees application, if two attorneys 
attended and billed for the same hearing, a written 
justification for why two attorneys were necessary 
must be provided. alternatively, the attorneys should 
not bill for the second attorney.

3. clerical work is not billable because it is part of the 
attorney’s overhead and included in the attorney’s 
hourly billing rate. typing, filing, mailing, EcF filing, 
and taking messages are all examples of clerical work.

4. if the fees and expenses exceed $10,000, a narrative 
explanation of the work performed must be provided. 
the narrative must have a separate section for each 
project or significant motion, and an explanation 
regarding the services performed and why or how 
the services benefitted the estate.

5. if time was incurred but not billed, the billings should 
reflect this with a reference such as “no charge.” 
Disclosing time that was incurred but not billed 
reflects the exercise of billing judgment.

Submission Guidelines
attention to these guidelines will save time and 
money in the production of noTES:

• always use “Title case” for headlines and section 
headers, never “aLL caPS.”

• never use tabs or spaces to indent.

• only one space after period (.) or colon (:); only 
one return at the end of each paragraph.

• Proof-read carefully.

• Save in Word (.doc) format (but noT Word 
2007). If you use WordPerfect, save as .rtf.

• for extra safety, ZIP file before sending.

DO YOU HAVE A 
CONTRIBUTION?

The deadline for the next issue 
of NOTES is 

October 15, 2013
E-Mail contributions to Editor 
at: GaryTFarrell@comcast.net

Please review guidelines

Continued on Page 4
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Finance Report
Bankruptcy Bar Association
Summary of Checking Account Transactions 
1/1/13 - 4/9/12

     incoME
       2012 Dues-Lawyers $4,970.00
       2013 Dues-support       290.00
                          -----------
       totaL incoME          $5,260.00

     EXpEnsEs                    0.00
                          -----------

checking Book Balance: 4/10/13: $14,731.78
checking Bank Balance 3/31/13: $15,381.78

savings Bank Balance 3/31/13: $12,736.40

2013 Lawyer Member count 4/10/13:  166
2013 support Member count 4/10/13:  19
2013 total Member count 4/10/13: 185

2012 Lawyer Member count 12/31/12:  214
2012 support Member count 12/31/12: 22
2012 total Member count 12/31/12:  237

Chapter 13 Report
By Mike Todd, 

Attorney for the Chapter 13 Trustee
as of april 15, 2013, there were approximately 3,691 
active chapter 13 cases in this district, including 
95 new cases filed during the month of March. one 
year ago there were approximately 3,855 active 
chapter 13 cases, with 109 filed during March 2012. 
While the figures for March represent a decrease of 
approximately 13%, the overall number of active 
chapter 13 cases is down approximately 5% over a 
year ago at this time. as of april 15, 2013, there were 
approximately 223 unconfirmed chapter 13 cases, 
of which only 14 were more than 90 days past the 
date of their first meeting of creditors.

Disbursements for the month of March 2013 in-
cluded approximately $608,885 in ongoing mortgage 
payments, approximately $114,991 in payment of 
mortgage arrears, and approximately $585,334 in 
payment of other secured creditors. the trustee also 
disbursed approximately $95,756 to priority credi-
tors, approximately $730,478 to general unsecured 
creditors and approximately $137,195 to debtors’ at-
torneys. these figures represent an overall decrease of 
approximately 15% over disbursements for the month 
one year ago. Disbursements for the first half of fiscal 
year 2013 (october 1st 2012 – March 31st, 2013) in-
cluded approximately $3,789,479 in ongoing mortgage 
payments, $805,051 in payment of mortgage arrears 
and $3,707,826 in payment of other secured creditors. 
During this same period the trustee also disbursed ap-
proximately $739,961 to priority creditors, $4,333,983 
to general unsecured creditors and $970,532 to debtors’ 
attorneys. these figures represent approximately a 7% 
decrease over the first one half of fiscal year 2012.

as discussed in the last edition of notes, FrBp 3002.1 
requires the trustee to file and serve a notice of Final 
cure within 30 days of completion of payments under 
the plan. it is the current practice of the trustee to only 
file the notice in cases where the mortgage payments 
have been made through the trustee’s office. to date, 
the trustee has filed approximately 151 notices of Final 
cure, and has received approximately 69 responses, 
58 confirming the current status of the mortgage and 
11 indicating a delinquency. approximately 82 notices 

did not receive a response. it is the current practice 
of the trustee to file a Motion to Declare Mortgage 
current in cases where no response to the notice of 
Final cure was filed, or where a response was not filed 
timely, almost all of which have resulted in orders be-
ing entered without objection.

the trustee’s office is pleased to announce the promo-
tion of Dan Fey to Manager of case administration, and 
welcome amanda short as the new internal auditor.

Members of the chapter 13 trustee’s office will be 
attending the annual national association of chapter 
thirteen trustees conference in new york city au-
gust 3-6. this year’s seminar will include a variety of 
interesting topics and is open to attorneys in private 
practice as well as trustees and their staff. 
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C. Motions to Use Cash Collateral:
1. Emergency motions must specifically identify the 

budget or expense items that must be paid imme-
diately to avoid irreparable harm to the estate. the 
debtor should not ask for the full budget the client 
wishes to spend during the duration of the case. also, 
the debtor should not include any special provisions 
beyond what is needed to maintain the status quo 
until a final hearing can be held on appropriate notice.

2. if the motion refers to an attachment, make sure it 
is attached to the motion or declaration.

3. Ensure that all mandatory parties such as lien hold-
ers are served with the motion. tax liens are often 
missed and the irs will reasonably negotiate cash 
collateral matters.

4. the budget should show at least the ability to operate 
without an operational loss for the immediate future 
and have some promise of improvement.

5. if court orders the debtor to establish a separate cash 
collateral bank account, and to segregate those funds, 
follow up with the debtor to ensure this is done.

D. Disclosure Statements:
1. complete budgets, including budgets for individual 

chapter 11 debtors should be attached to the disclosure 
statement to support the feasibility of the debtor’s 
proposed plan and plan payments. assumptions made 
in developing the budget should be fully described 
and disclosed.

2. Deadlines for any proposed liquidation of assets 
should be included, with a clear statement of the 
taxes owing as a result of the sale, and how the sales 
proceeds will be distributed.

3. include a clear statement of how much each class 
will receive pursuant to the plan. the proposed treat-
ment or distribution to each class of creditors should 
be in terms that are enforceable and measureable.

4. include a clear liquidation analysis with disclosure of 
all assumptions made that may impact the valuation 
of scheduled assets and the distributions under the 
hypothetical chapter 7.

5. include a provision regarding post-confirmation 
reporting that will be provided to the united states 
trustee. if the debtor will continue to operate post-
confirmation, then the reporting should be sent to 
the creditors as well.

E. Plans: 
1. the debtor should be prepared to demonstrate that 

the debtor has the ability to perform the plan, i.e., 
it is feasible. one way to establish feasibility is to 
compare the plan’s projections to the debtor’s per-
formance as disclosed in the post-petition monthly 
operating statements.

2. the treatment of the priority tax claims must comply 
with section 1129(a)(9).

3. an impaired class must affirmatively accept the 
plan; impairment is a defined term in section 1124.

4. if an insider will be paid after confirmation for 
services or wages, this should be disclosed in the 
disclosure statement and plan.

5. if the performance of the plan depends on another 
entity, such as a limited liability company or partner-
ship, the entity may be required to disclose financial 
information to support its ability to contribute what 
is necessary to fund the plan.

6. the plan should not include a release of non-debtors 
from guarantees or other obligations, absent consent 
from the creditor. See In re Lowenschuss, 67 F.3d 
1394 (9th cir. 1995).

7. in a corporate case, if the plan does not pay all credi-
tors in full, and an impaired class or classes have not 
accepted the plan, the “cram down” analysis must 
be done for each class.

U.S. Trustee’s Notes cont’d

Board Members Elected
the following have been elected as new members of the Bankruptcy Bar association’s Board of Directors: 
roger Bailey for yakima position #1 and gregory Beeler for tri-cities/Walla Walla position #1. David 
gardner was re-elected for spokane county position #2. 

the newly-elected Board Members will take office at the June 29, 2013 Board Meeting at sun 
Mountain Lodge.

thanks to outgoing Board Members tom atwood and Jeff simpson for their service to our organization.
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From the Clerk

Continued on Page 7

By Beverly Benka, Clerk of Court
Dianna Cunningham, Operations Analyst

Cathy DeHart, Administrative Coordinator
Payment Policy Changes
Effective april 15, 2013, all payments, other than 
those made through pay.gov, should be remitted to the 
u.s. Bankruptcy court, p.o. Box 2164, spokane, Wa 
99210-2164. the office in yakima no longer accepts 
fee payments. also, the office in spokane no longer 
accepts cash. Filing fees from debtors must be paid by 
cashier’s check or money order in u.s. funds, payable 
to the “clerk, united states court.” reproduction/
copy fees may be paid by check, credit or debit card, 
cashier’s check or money order.
Amendments to Local Bankruptcy Rules 
and Adoption of New Bankruptcy Rules
general order 13-01 amended two local rules and 
adopted two new rules effective February 1, 2013. 
LBr 2002-1, notice to creditors & other interested 
parties, was amended to require certification of service 
to include parties receiving notice(s) of Electronic 
Filing. section (g) of LBr 2002-1 was moved to cre-
ate a new rule, LBr 5009-1, closing cases. the new 
rule will facilitate closing cases when parties fail to 
follow through on motion. a change was made to LBr 
7054-1 to incorporate time amendments to FrBp 7054 
effective 12-1-12. also, LBr 7054-1 was revised to 
include the addition of a Bill of costs form. Finally, 
new LBr 4001-5 was adopted to avoid having to obtain 
stay relief before negotiations are initiated between a 
debtor and a mortgage lender.
Bankruptcy Court Advisory Committee
the court’s standing advisory committee will be 
meeting June 28. if you have items you would like 
placed on the agenda, please advise the clerk of court. 

the standing advisory committee is composed 
of a number of permanent members, including the 
judges, clerk, chapter 12 and 13 trustees, the as-
sistant u.s. trustee, and a designee from the u.s. 
attorney’s office. in addition, there are a number 
of positions that rotate every two years. nomina-
tions are being sought for attorneys to fill four seats 
that expire in June 2013: Debtor Business, Debtor 
non-Business, creditor Business, and creditor non-
Business. interested attorneys should apply by letter 
to the clerk of court at po Box 2164, spokane, Wa 

99210-2164 or by e-mail to Beverly_Benka@waeb.
uscourts.gov.
New Web Site Coming Soon
the Eastern District of Washington is excited to an-
nounce a new Web site coming this spring. the new 
Web site was developed using a national template de-
signed to bring greater uniformity and consistent user 
experience across court Web sites and to ensure that 
content required by congress and the Judicial confer-
ence is easily located. users currently subscribed to 
the govDelivery e-mail announcement service will 
need to re-subscribe to the rss feed available from 
the new Web site.
Mobile CM/ECF Query Access
as an enhancement to the pacEr case Locator (pcL), 
cM/EcF 5.1 includes a limited query display optimized 
for mobile use. the pLc will direct mobile device users 
to this new interface, which allows searches by case 
number or party name, and text searches on docket 
entries in a single selected case. outputs include at-
torney, party, Deadlines, and Docket Entries. a link to 
the full site allows users to access the standard cM/EcF 
site for any additional information. the mobile query 
link is also displayed on the cM/EcF Query screen.
EDI Form Enhancements and XML Noticing
the Bankruptcy noticing center (Bnc) is imple-
menting a service enhancement that provides faster, 
more efficient service to many bankruptcy notice re-
cipients. this modification increases the accessibility 
and availability of information through the Electronic 
Bankruptcy noticing (EBn) program. the expanded 
service will provide additional variable bankruptcy 
notice data which can easily be extracted to the re-
cipient’s database through Extensible Mark-up Lan-
guage (XML). an implementation guide is available 
at the EBn Web site: http://ebn.uscourts.gov/images/
xml_implementation.pdf.
Automatic Adjustment of Certain 
Dollar Amounts in the Bankruptcy Code
on april 1, 2013, automatic adjustments to various 
provisions of the Bankruptcy code became effective. 
the adjustments reflect the change in the consumer 
price index for all urban consumers published by the 
united states Department of Labor for the three-year 
period ending December 31, 2012, and rounded to the 
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Case Notes
From Judge Patricia C. Williams

Clifford and Margaret Berry, 
No. 12-01226-PCW13

Question: Are social security benefits excluded 
from income for below median income debtors? If 
so, may such debtors use that excluded income to pay 
expenses which are not reasonably necessary for the 
support of the debtors?

in this case, the debtors were below median income 
with income pursuant to the schedule “i” of $6,236.67, 
which amount included social security benefits of 
$2,720. the debtors proposed a plan under which they 
would continue payments on a boat and a fifth wheel 
trailer, neither of which were necessary for the support 
of the debtors. those payments totaled $757 each month. 
the debtors argued that since social security income 
is excluded from the “disposable income” which must 
be devoted to the repayment of creditors, it could be 
used to pay otherwise unallowed expenses. the chapter 
13 trustee argued that the exclusion of social security 
benefits from disposable income is only applicable to 
above median income debtors under 11 u.s.c. § 1325(b)
(3) who are required to meet the means test under 11 
u.s.c. § 707(b)(2). as to below median income debt-
ors, the pre- Bapcpa totality of circumstances test is 
applicable to determine disposable monthly income. 

a Memorandum Decision was filed January 23, 2013 
(EcF no. 76) in which the court reviewed the definition 
of “current monthly income” contained in 11 u.s.c. 
§101(10a)(a) and (B), which excludes social security 
benefits. that term is used in both § 1325(b)(3) regard-
ing above median income debtors and § 1325(b)(2) 
regarding below median income debtors. When a term 
is used in the same statute, it must be defined and ap-
plied consistently. social security benefits are excluded 
from the definition of current monthly income, which 
definition applies to both types of debtors. the result is 
that debtors may voluntarily use the excluded income 
to pay expenses which would otherwise not be allowed 

in calculating disposable income, i.e., expenses which 
are not reasonably necessary. 

The court’s Memorandum Decision should be re-
viewed for the reasoning supporting its conclusion. 
Deere & Company, et al. vs. John and 
Patricia Newsom, No. 12-80088-PCW

Question: Is the failure to pay proceeds from a 
post-petition private sale of collateral by a debtor to 
which sale the creditor agreed, subject to discharge 
under 11 U.S.C. §523(a)(6)?

this was a complaint to determine a debt not subject 
to discharge under 11 u.s.c. § 523(a)(6) for willful 
and malicious injury. in an oral decision rendered on 
February 11, 2013, the court extensively reviewed the 
facts to determine whether the act was “malicious.” 
the decision is noteworthy, however, for the analysis 
of the “willful” component of § 523 (a)(6). 

the debtor had acknowledged the secured debt and 
proposed to pay the obligation in two separate chapter 
13 proceedings. in the second chapter 13 proceeding, 
the amount of the debt was in dispute due to the return 
of portions of the collateral and other reasons. the 
debtor then proposed a modified plan surrendering 
the remaining collateral. the creditor’s representative 
agreed to the private sale under certain conditions, 
which conditions were not met. the debtor then sold 
the collateral, but promptly used the sale proceeds to 
satisfy other obligations. 

the decision reviews the test for willfulness, which 
requires a deliberate act rather than one done acciden-
tally. the sale and distribution of sale proceeds were 
deliberate acts. the test requires that the debtor intended 
the consequences of the act or knew substantial harm 
was likely to occur. the conclusion was that the sub-
stantial harm to the creditor was the fact it would not 
receive any payment on its claim. the debtor knew that 
consequence was substantially certain to occur from 
the act of distributing the sale proceeds to others. thus, 
the “willful” requirement of § 523(a)(6) was satisfied.

Externs Selected
samuel Dart and David kazimba have been selected as externs for the Bankruptcy Judges and have been 
awarded L. Warden hanel Memorial scholarship. Both externs are second year students at gonzaga school 
of Law. Mr. Dart has experience working at the firms of shoemaker & Dart and Winston & cashatt. Mr. 
kazemba has experience working at university Legal services and the Davitt Law group. Mr. kazemba 
will also volunteer as an extern for Judge rossmeisl during the summer of 2013.
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From the Clerk cont’d
nearest $25. use of this formula to adjust specified 
dollar amounts in the Bankruptcy code is prescribed 
by 11 u.s.c. § 104(a). the amended dollar amounts 
affect, among other matters:
• the eligibility of a debtor to file under chapters 12 

and 13 of the Bankruptcy code
• certain maximum values of property that a debtor 

may claim as exempt
• the maximum amount of certain claims entitled to 

priority
• the calculation of the “means test” for chapter 7 

debtors
• the duration of a chapter 13 plan
• the definition of a small business debtor
• the minimum aggregate value of claims needed to 

commence an involuntary bankruptcy
• the value of “luxury goods and services” deemed 

to be nondischargeable
• the point at which the trustee may commence cer-

tain proceedings to recover a money judgment or 
property

Revision of Official Forms
several of the official Bankruptcy Forms and two 
Director’s Forms have been revised and are available 
at www.waeb.uscourts.gov.
• official Form 1, Voluntary petition
• official Form 6c, schedule of property claimed as 

Exempt
• official Form 6E, schedule of creditors holding 

claims Entitled to priority
• official Form 7, statement of Financial affairs
• official Form 10, proof of claim
• official Form 22a, statement of current Monthly 

income and Means test calculation (chapter 7)
• official Form 22c, statement of currently Monthly 

income and calculation of commitment period and 
Disposable income (chapter 13)

• Director’s Form 200, required Lists, schedules, 
statements and Fees

• Director’s Form 283, chapter 13 Debtor’s certifica-
tions regarding Domestic support obligations and 
section 522(q)

Maximizing Recovery on Undersecured Note
By Ian Ledlin 

Phillabaum, Ledlin, Matthews & Sheldon, PLLC
We all know how the decline in real estate values has 
hurt lenders when the borrower stops paying on a note 
secured by a deed of trust after the value of the prop-
erty falls below the amount due on the note. When the 
lender non-judicially forecloses on the property, which 
is now worth far less than the loan balance, there is no 
right to recover the deficiency under Washington law. 
rcW 61.24.100(1). What happens, though, if the lender 
obtains a judgment on the note prior to foreclosure? 
can the lender still foreclose upon the property under 
the deed of trust?

assume the following hypothetical:
Lucy lender loans $200,000 to borrower Bob in 

2003, secured by Blackacre, an unimproved parcel of 
land worth $250,000. the terms of the note require 
Bob to make quarterly payments. the note matures 
on January 1, 2005. Bob grants Lucy a deed of trust 
against Blackacre.

Bob never makes any payments to Lucy, and after 
many broken promises of payment, Lucy decides in 

2008 that it is time to begin a foreclosure. By that time, 
however, Blackacre has decreased in value to $125,000. 
When Lucy learns that if she forecloses on her deed of 
trust non-judicially, she may have a relatively quick sale, 
but she will probably realize a $75,000 loss. instead, 
she sues Bob on the note and receives judgment against 
him in the amount of $200,000 on March 1, 2009.

as a result of this judgment, she now has a judicial 
lien against Blackacre, along with a judicial lien against 
Whiteacre, another parcel of land which Bob owns. 
Lucy executes upon Whiteacre, and recovers $70,000 
from the sheriff’s sale. next, Lucy garnishes Bob’s 
savings account, and recovers another $5,000. When 
Lucy begins garnishing Bob’s wages, he decides it is 
time to put a stop to her collection efforts.

Bob records of Declaration of intent to claim a 
homestead in Blackacre under rcW 6.13.040(2), files 
a chapter 7 bankruptcy case, claims the $125,000 
homestead exemption under Washington law at rcW 
6.13.030, and files a motion to avoid Lucy’s judgment 
lien against Blackacre. Lucy counters by objecting to 
the lien avoidance action, and files a motion for stay 

Continued on Page 8
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Continued on Page 14

the honorable rosanna Malouf peterson, chief 
Judge of the u.s. District court for the Eastern Dis-
trict of Washington will discuss recent developments 
in jurisdiction issues raised by Stern v. Marshall and 
Bellingham Ins. Agency, Inc.

By request, 10-Minute topics returns. this segment 
of the program features six volunteer speakers discuss-
ing various topics of interest. Merrilee a. MacLean, 
geoffrey groshong, Julie c. Watts, Metiner kimel, 
Lance E. olsen, and rebecca sheppard will discuss 
topics ranging from discovery sanctions, rule 2004, 
Meetings of creditors, irs offers in compromise, new 
foreclosure law, to the possible lack of finality of pre-
bankruptcy settlements. 

this year’s program will include four panels present-
ing current information you need to know:
1. new on the horizon is shared administrative services 

between the Bankruptcy court and the District court. 
chief Bankruptcy court Judge Frank L. kurtz, chief 
District court Judge peterson, and Bankruptcy court 
clerk Beverly a. Benka will discuss these changes.  

2. u.s. trustee gary Dyer, chapter 7 trustee David 
gardner, and Daniel Brunner of the chapter 13 
trustee’s office will discuss the bankruptcy process 
from the trustees’ perspectives.

3. this year’s ninth circuit case Law update will 
be presented by Judge patricia c. Williams, Judge 
kurtz, Mary Jo heston, and kevin o’rourke. this 
panel will discuss recent developments in the law 
which may impact your practice. 

4. gary Farrell will again moderate the Judge/clerk/
trustee panel. send your questions for this panel at 
garytfarrell@comcast.net, who will put them to Judge 
kurtz, Judge Williams, Judge John a. rossmeissl, 
Judge peterson, clerk Bev Benka, and u.s. trustee 
gary Dyer.
the retreat part of the program is a great opportunity 

for attendees and their families to get to know one 
another. thursday and Friday evenings, the firm of 
hames, anderson, Whitlow & o’Leary, ps will sponsor 
a hospitality suite, a time for relaxed conversation. as 
always, afternoons are free time for fun. in addition 
to the many activities available at the Lodge, Brent 
sorenson will organize a golf tourney. in the evening, 
there will be a no-host social hour, and we will express 
a (somewhat) dignified appreciation of Judge Williams 
on the eve of her retirement.

the cost of the seminar is unchanged from recent 
years: only $225 (less an early registration discount) 
for 8 hours of cLE credit (a bargain at less than $30 per 
hour). if you have not received a registration Brochure, 
send an email request to ian Ledlin at ian@spokelaw.
com, with seminar registration in the subject Line. 

thanks to all of the speakers at this year’s program; 
special thanks to the “10 Minute topics” volunteers; 
and extra special thanks to Bill hames, gary Farrell, 
Judge kurtz, Brent sorenson, David gardner, and 
tim Fischer for their contributions in organizing this 
year’s event. 

23rd Annual Seminar and Retreat cont’d

relief to foreclose upon Blackacre. Bob argues that Lucy 
elected her remedy of suing on the note, and that her 
interest in Blackacre is limited to the judgment lien, 
which is avoidable because it impairs his homestead 
exemption.

the issue of whether Lucy’s election to sue on the 
note bars her from later pursuing a foreclosure of the 
deed of trust was resolved in Boeing Employees’ Credit 
Union v. Burns, 167 Wash. app. 265 (2012).

the Burns court began by analyzing the characteris-
tics of a deed of trust. it considered the Washington state 
supreme court ruling of Rustad Heating & Plumbing 
Co. v. Waldt, 91 Wash.2d 372 (1979) which held that 

Recovery on Undersecured Note cont’d
a deed of trust was a specie of mortgage.

the court next reached back 111 years for guidance 
to resolve whether the judgment on the note precluded 
realization upon the deed of trust. the case of Hanna 
v. Kasson, 26 Wash. 568 (1901) involved a promis-
sory note secured by a mortgage. there, the borrower 
defaulted on the note; thereafter, the lender obtained 
judgment on the note alone. after the borrower stopped 
making payments toward satisfying the judgment, the 
lender brought an action to foreclose the mortgage. 
the Hanna court ruled that the lender’s right of action 
against the mortgage remained notwithstanding the prior 
judgment on the note. Hanna, 26 Wash. at 571-572.
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The Evolution of Bankruptcy Law 
and its Impact on Divorce

By Brittany E. Dietz 
Judge Hanel Scholarship Recipient 

Introduction
the Bankruptcy code and domestic relations laws have 
struggled to coexist intelligently and coherently over 
the years. With divorce and bankruptcies on the rise 
in the united states, it is important for practitioners to 
understand how these two distinct areas of law interact 
and diverge. problems largely arise because bankruptcy 
law falls under the exclusive jurisdiction of the federal 
government, whereas domestic relations are a matter 
of state law. however, further struggle can be traced to 
the differing policy concerns underlying these two legal 
frameworks. congress has encountered much difficulty 
in balancing such policy concerns where bankruptcy 
and domestic relations laws overlap. Where bankruptcy 
seeks to give debtors a “fresh start,” domestic relations 
laws are concerned with providing a “fair start” to the 
parties. Meaning, bankruptcy is concerned with a clean 
slate, and domestic relations law strives to end the 
economic unit as peacefully and equitably as possible. 

Murky questions of law between most commonly 
arise where a couple divorces, then one spouse sub-
sequently files for bankruptcy. as one author so elo-
quently stated, “[d]ivorce may end a marriage, but not 
necessarily the obligation.” Quite frequently, financial 
distress or hardship is the underlying cause leading the 
couple to divorce. state law often outlines rules to as-
sist in making decisions for post-divorce obligations, 
including which spouse will be liable for which debts. 
however, in the divorce proceeding, the couple or the 
court ultimately makes determinations as to who will 
pay which obligations. unfortunately, even after the 
debts are allocated, there is a real risk that the party 
responsible for an obligation will fail to pay. trouble 
arises where the debt is listed in the names of both 
spouses. Despite what the divorce proceeding ultimately 
determined, creditors can go against either husband or 
wife for joint debts. as such, where one party files for 
bankruptcy, the non-debtor spouse needs some form 
of recourse against the debtor.

the typical case giving rise to these difficult ques-
tions of bankruptcy and domestic relations law is one 
in which the former husband is the party filing for 
bankruptcy, thereby leaving the wife with potential 
debt issues. consequently, the Bankruptcy code has 

repeatedly received criticism for adversely impacting 
women and children. this constant badgering and the 
real-world effects of the Bankruptcy code on the non-
debtor spouse are the primary driving forces behind the 
evolutional changes of the Bankruptcy code.

this article will begin by discussing the evolution of 
the Bankruptcy code, and the resulting effects of its 
changes on domestic relations issues. then this article 
will review specific sections of the current Bankruptcy 
code that are particularly relevant to a recently divorced 
client seeking to file a chapter 7 bankruptcy. it is impor-
tant to note, that this article is merely a cursory glance 
at the incredibly complex and intertwined relationship 
between bankruptcy and domestic relations law. the 
Bankruptcy code and relevant state domestic relations 
laws should be read carefully and completely for a more 
in-depth understanding of these issues. 
The Bankruptcy Reform Act of 1994
prior to the Bankruptcy reform act of 1994, filing for 
bankruptcy was an effective tool for undermining settle-
ments reached in divorce proceedings. a spouse riddled 
with marital debts, as per either a divorce decree or 
settlement agreement, could simply file for bankruptcy 
thereafter. Making some changes to prevent such abuse, 
the Bankruptcy reform act of 1994 came into effect on 
october 22, 1994. this act was passed with the intent 
to change the relationship between divorce settlements 
and bankruptcy. as such, one of the significant changes 
stemming from this act was the addition of settle-
ment agreements arising from a divorce or separation 
agreement to the list of non-dischargeable debts. if a 
debt was “in the nature of” alimony or support, it was 
not dischargeable under § 523(a)(5). however, if the 
debt was not of the support type, or part of a property 
division, the test for discharge turned upon whether the 
debtor could afford the payments or upon a balancing 
of hardships test. 

under the Bankruptcy reform act framework, the 
courts struggled with various tests to determine whether 
an obligation constituted a spousal support obliga-
tion or a settlement obligation. Furthermore, certain 
marital obligations were still dischargeable under this 
act. consequently, congress was made aware of the 
inequitable results being obtained under the Bankruptcy 
reform act and the push for further reform thus began.



10 • EWB noTES XXIV.1 • May 2013

23RD ANNUAL BANKRUPTCY SEMINAR & RETREAT
JUNE 27 & 28, 2013 • SUN MOUNTAIN LODGE

The Bankruptcy Abuse Prevention and 
Consumer Prevention Act of 2005
the Bankruptcy reform act was not sufficient in 
protecting familial obligations. Both the bankruptcy 
courts and congress recognized the overarching need 
for enforcing obligations owed to family creditors. 
as a result, on april 20, 2005, president george 
W. Bush signed the Bankruptcy abuse prevention 
and consumer protection act of 2005 (Bapcpa) 
into law. Bapcpa brought sweeping changes to 
the Bankruptcy code, thereby making it more dif-
ficult for an individual to file for bankruptcy. now, 
the burden is on the debtor to show that they are 
eligible for bankruptcy relief. the burdens placed 
upon the debtor differ per the chapter of bankruptcy 
filed. under chapter 7, changes include meeting 
the “means testing” requirement, the requirement 
of the debtor to produce certain financial records 
and documents, and credit counseling obligations. 
however, aside from these requirements, Bapcpa 
was largely enacted for the purpose of giving fam-
ily creditors further protection. consequently, many 
of the changes to the Bankruptcy code deal with 
consumer bankruptcies.

With Bapcpa, the threat of a domestic support ob-
ligation being discharged is mostly eradicated, at least 
under chapter 7 bankruptcies. congress understood the 
significant policy interests in protecting the children and 
spouse of a debtor, as they are involuntary creditors. 
hence, changes to Bapcpa were meant to prevent 
these involuntary creditors from being stripped of the 
support owed to them by the debtor spouse. some of 
the changes most applicable to domestic relations law 
include alterations to the automatic stay provision, 
giving first priority to and defining “domestic support 
obligations,” and changing the standing requirement 
to the provision relating to dismissal or conversion of 
a bankruptcy. Each of these changes is discussed in 
turn below.

Automatic Stay (11 U.S.C. § 362(b))
When an individual files for bankruptcy, an automatic 
stay is instantly established. the automatic stay is ex-
tremely broad, as it virtually prohibits all proceedings 
against the debtor or the debtor’s property. however, 
numerous exceptions can be found in the Bankruptcy 
code, which allow certain proceedings to continue de-
spite the automatic stay. the purpose of the automatic 
stay is to protect debtors from aggressive creditors, 
not to provide a sword for the debtor to attack others 
without reprisal. nonetheless, where a court finds a 
party has violated the automatic stay in absence of an 
exception, sanctions could follow.

under Bapcpa, additional exceptions to the auto-
matic stay provision were added in favor of family law 
concerns. these changes came as a result of congress 
wanting to help facilitate a non-debtor spouse, who is 
owed on a domestic support obligation, to both prove 
and collect on that obligation. now, under the Bank-
ruptcy code, where a debtor files for bankruptcy, the 
automatic stay does not apply to the continuation or 
commencement of civil proceedings: 1) to establish 
paternity; 2) to establish or modify an order for a 
domestic support obligation; 3) regarding child visita-
tion or custody; 4) to dissolve a marriage, except with 
regard to the division of property that is a part of the 
bankruptcy estate; 5) relating to domestic violence; and 
6) for the collection of a domestic support obligation 
coming from property outside the bankruptcy estate. 
therefore, many proceedings in the arena of domestic 
relations law may commence or continue, so long as 
they do not affect the bankruptcy estate’s property.

as discussed in the exceptions above, the automatic 
stay will not prevent the dissolution of a marriage. 
however, courts are divided on whether the bankruptcy 
court and state courts have concurrent jurisdiction in 
determining whether the automatic stay or its exceptions 
apply. once the bankruptcy is filed, the state court no 
longer has jurisdiction over the parties’ property. the 
reasoning behind this is that some of the marital prop-

Bankruptcy Law Impact on Divorce cont’d

Continued on Page 11
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erty becomes property of the debtor’s bankruptcy estate 
as well. this issue is especially true in Washington, 
as a community property state. under the Bankruptcy 
code, all community property that both the debtor and 
non-debtor spouse have an interest in becomes part 
of the debtor spouse’s bankruptcy estate. therefore, 
it would be improper for the state trial court to make 
determinations regarding such property. 

as for this jurisdictional problem, in 2011 the Wash-
ington court of appeals for Division iii held that state 
trial courts have the authority to decide whether the 
automatic stay applies to a divorce proceeding. as a 
result of this holding, the state trial courts may proceed 
in dissolving the legal status of a marriage, but must 
defer any issues regarding the property of the parties 
until after the bankruptcy concludes. in other words, 
the state courts overseeing a marriage dissolution 
have the authority to bifurcate the proceeding. the 
reasoning behind this holding relied primarily upon 
the automatic stay exception for a marriage dissolu-
tion. this is significant for the non-debtor spouse, as 
the debtor cannot move under section 105 for an order 
prohibiting the continuation of the divorce proceeding. 
Furthermore, this allows for greater judicial efficiency 
in Washington when a state court is confronted with a 
spouse filing for bankruptcy in the middle of a divorce 
proceeding. however, it is important to note that the 
bankruptcy court has sole authority in modifying the 
automatic stay.

in addition to the expansion of the automatic stay 
exceptions, a non-debtor spouse still has the ability to 
seek relief from the automatic stay “for cause” under 
11 u.s.c. § 362(d). generally, “for cause” is found 
where the claimant can show inadequate protection 
of their interest in the bankruptcy estate. however, 
the non-debtor spouse can also assert “for cause” 
relief from the automatic stay where the debtor filed 
for bankruptcy in bad faith. prior to the enactment of 
Bapcpa, courts frequently granted relief from stay 
in the area of domestic relations law, and this trend is 
likely to continue into the future. 
Exception of Domestic Support Obligations 
(11 U.S.C. §§ 101(14)(a), 523(a)(5))
prior to the changes of Bapcpa, obligations that were 
not considered maintenance, alimony, or support in 
nature were often discharged under an ability-to-pay 
or balancing tests. now, such distinctions are no longer 
relevant. one of the most noteworthy changes to the 

Bankruptcy code was the added definition of a “do-
mestic support obligation” (Dso) found in 11 u.s.c. 
§ 101(14)(a). a Dso, generally defined, is a debt: (1) 
owed to or recoverable by a spouse, former spouse, or 
child of the debtor; (2) that is in the nature of alimony, 
maintenance, or support of any such person, without 
regard to whether such debt is expressly so designated; 
(3) that is established by the provisions of a separation 
agreement, divorce decree, property settlement agree-
ment, or order of a court; and (4) that has not been 
assigned to a non-governmental entity, except in par-
ticular cases. an obligation will fall under this definition 
whether it accrues “before, on, or after the date of the 
order for relief in a case,” and it may include interest 
thereon per non-bankruptcy laws. significantly, any debt 
meeting the definition of a Dso is not dischargeable 
in a chapter 7 bankruptcy. in other words, even after 
the debtor receives discharge, the debtor will be held 
liable for payment of any Dso owed. 

the term “Dso” is now strewn throughout the 
Bankruptcy code. the ultimate effect of this broad 
and far-reaching definition is that a debtor owing on 
a Dso is unlikely to find relief from such debt, and 
the non-debtor spouse has added rights and remedies 
relating to the owed Dso. the additional remedies 
for a non-debtor spouse were included due to the bur-
densome and costly nature of bringing a claim in the 
bankruptcy proceeding. some courts have gone even 
further in granting the non-debtor spouse extra relief. 
Where a non-debtor spouse successfully brings forth 
a prima facie claim for a Dso, they are entitled to an 
order excepting that obligation from discharge, and 
they are potentially able to recover attorney’s fees, 
costs, and interest on the Dso.

Most significantly, the new priority status of Dsos 
under Bapcpa is what ultimately aids the non-debtor 
spouse. under the revised section 507(a), a Dso falls 
into first position priority among unsecured creditors 
claims. however, it is important to note that the admin-
istrative expenses of the trustee can receive payment 
prior to the Dso.
Dismissal of Bankruptcy (11 U.S.C. § 707(b))
prior to the enactment of Bapcpa, only the u.s. 
trustee or the bankruptcy court had standing to invoke 
§ 707(b) of the Bankruptcy code to dismiss or convert 
a bankruptcy. now, any “party in interest” has standing 
to invoke § 707(b), meaning that the non-debtor spouse 

Bankruptcy Law Impact on Divorce cont’d
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can take advantage of this provision, if appropriate. in 
order to have a debtor’s case dismissed or converted 
under § 707(b), the court must find that granting relief 
would be an abuse of the Bankruptcy code. such a 
determination is made “only after notice and a hearing 
and only for cause.” 

it is unlikely that this provision will be utilized with 
great frequency by non-debtor spouses. however, 
one case out of the District of kansas emphasizes 
some courts’ willingness to use § 707(b) against 
a bad faith debtor. in In re Laine, the court found 
cause to dismiss Edward Laine’s bankruptcy under 
§ 707(b) where Mr. Lane filed solely to frustrate his 
ex-wife’s ability to collect the debt he owed her. in 
this bankruptcy proceeding, the court found that 
mere capabilities to pay are insufficient to determine 
motivations for filing bankruptcy. instead, courts 
should see whether the debtor has non-economic, 
frivolous motives for filing the bankruptcy. however, 
in practice, where a debtor has bad faith motives for 
filing, it is unlikely to be as apparent as In re Laine. 
nonetheless, practitioners should be aware of this 
change in standing, as it may arise if the non-debtor 
spouse seeks to dismiss the bankruptcy or convert a 

Bankruptcy Law Impact on Divorce cont’d
chapter 7 into a chapter 11 or 13 for reasons of bad 
faith on the debtor’s part.
Conclusion
Bapcpa has received mixed reviews as to its overall 
effectiveness in protecting family creditors. the stricter 
filing eligibility rules and broadening of non-discharge-
able domestic support obligations appear to be positive 
changes. there is little doubt that Bapcpa has enhanced 
the non-debtor spouse’s ability to collect on domestic 
support obligations. however, many critics argue that 
Bapcpa does not go far enough in protecting women 
and children. some critics argue that the stricter filing 
eligibility rules and requirements only harm women and 
children further, rather than helping. the thrust of this 
argument is that more lenient filing regulations would 
permit a debtor to discharge other debts, such as credit 
card debt, thereby freeing up funds for domestic support 
obligations. regardless, the changes under Bapcpa 
are more protective of family creditors in comparison to 
earlier provisions of the Bankruptcy code. although the 
interplay between bankruptcy law and domestic relations 
law is complicated and far-reaching, the above provisions 
are especially important for bankruptcy attorneys to be 
cognizant of in practice.

Reaffirming Ethics: The Ethical Pitfalls 
Associated with Reaffirmation Agreements 

By R.J. Naples 
Judge Hanel Scholarship Recipient

Introduction
Judge Williams was presented with an interesting issue 
near the end of 2012 – a chapter 7 attorney submitted 
an ex parte reaffirmation agreement seeking approval 
to reaffirm attorney’s fees. Judge Williams denied the 
reaffirmation agreement, finding: (1) that when a debtor 
and a debtor’s attorney enter into a reaffirmation agree-
ment, a conflict of interest arises requiring a hearing 
to consider undue hardship on the debtor; and (2) that 
such an agreement must clearly, unambiguously, and 
conspicuously, in writing, state that attorney’s fees are 
dischargeable and the debtor has no duty to submit a 
reaffirmation agreement. here, neither requirement 
was met. 

this case poses a fascinating and novel problem for 

chapter 7 attorneys: how is an attorney to maintain the 
ethical rules and “aid the consumer debtor in making a 
fresh start” yet attempt to receive payment for a debt 
that is dischargeable? 
The Reaffirmation Agreement’s 
General Requirements 
a reaffirmation agreement is “[a]n agreement between 
the debtor and a creditor by which the debtor promises 
to repay a pre[-]petition debt that would otherwise be 
discharged….”  

the Bankruptcy code sets out a series of stringent 
requirements necessary for the approval of a reaffir-
mation agreement. these strict requirements protect 
against “coercive and deceptive action by creditors” 
and guarantee an “excellent preventive measure against 
[an] unwise reaffirmation of debt….”

the agreement must be of mutual consent, entered 
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into before the discharge, and filed and not rescinded 
within a specific time period. the debtor must receive 
certain disclosures prior to or concurrently with execu-
tion. specifically, undue hardship on the debtor must 
not result from the agreement and the debtor must be 
informed of the legal effect of the agreement.

this statutory scheme implements further protec-
tive measures. When a debtor is not represented by 
an attorney, the court must approve the agreement in a 
hearing. Duties imposed on the court include inform-
ing the debtor: that the agreement is not required; of 
the legal effects of the agreement; and of the effects of 
default of an agreement. the court will presume undue 
hardship for sixty days after the agreement is filed if 
the debtor’s monthly income less expenses is less than 
the scheduled reaffirmation payments. 
The Debtor’s Attorney as a Creditor
this particular situation – reaffirmation agreement 
between a debtor and the debtor’s attorney – will 
only take place when the attorney extends credit to 
the debtor for the attorney’s services prior to filing a 
petition. Ethical dilemmas then emerge because the 
attorney would like payment for services, but chapter 
7 discharge “discharges the debtor from all debts that 
arose before the date of the order for relief....” 

courts are skeptical of attorney creditors. courts will 
“subject [the reaffirmation agreement] to extra and ex-
acting scrutiny and review” by means of a hearing and 
will require the attorney to “strictly and fully adhere to 
the statutory requirements of 11 u.s.c. §§ 524(c) and 
524(d).” therefore, it is imperative that an attorney 
provide “detailed notice and disclosure[,]” and inform 
the debtor in “plain, conspicuous, written terms that 
the [attorney’s] fee [is] dischargeable.” 
Ethical Issues and Pitfalls 
these requirements can be onerous for a non-attorney 
creditor, and even more burdensome for attorney credi-
tors. courts are aware that reaffirmation agreements 
place an attorney between an ethical rock and hard 
place when the client voluntarily chooses to execute a 
reaffirmation agreement. 

the extra burden derives from the ethical rules all 
attorneys must adhere to. some ethical rules are ubiq-
uitous, such as the duty of competence and the duty 
to “abide by a client’s decisions… as to the means by 
which [objectives] are to be pursued.” Lawyers must 
also reasonably explain matters so the client may 

make “informed decisions” as well as “render candid 
advice[.]” But what is the attorney’s ethical duty when 
clients obligate themselves to pay the attorney by 
entering into a reaffirmation agreement? since bank-
ruptcy involves the totality of the debtor’s financial 
circumstances, it is difficult to separate inherently 
intertwined components such as reaffirmation agree-
ments. is reaffirming attorney’s fees appropriate means 
to pursue the client’s objective? Does candid advice 
consist of advising the client to reaffirm attorney’s fees 
over a competing creditor? Will the attorney zealously 
argue against a motion to lift automatic stay when the 
attorney’s fees have been reaffirmed? regrettably, one 
rule may instruct the attorney to provide one route to 
the client while another rule forecloses alternative pos-
sibilities, making reconciliation impossible; however, 
awareness of these ethical pitfalls is the first line of 
defense against violations and the harsh consequences 
that may follow. 

When the reaffirmation agreement process moves 
forward, conflict of interest emerges. courts recognize 
this “inherent conflict of interest” because “there is a 
significant risk that the representation of one...client[] 
will be materially limited by...a personal interest of the 
lawyer. this conflict appears because the attorney “is 
in an adverse position to his clients respecting negotia-
tion of the terms of the reaffirmation of counsel’s fees.” 
the attorney is in no “position to evaluate the effect of 
reaffirmation[,]” to evaluate the legal ramifications, or 
to ascertain whether the agreement creates an undue 
hardship on the debtor. attorneys should recognize that 
client execution of a contract that financially benefits 
the lawyer is problematic. Moreover, it is unlikely 
that the attorney can always provide “competent and 
diligent representation” through implementation of a 
reaffirmation agreement because the desire of payment 
may conceivably obscure the attorney’s judgment. 

Ethical rules are multifarious creatures and are likely 
to frustratingly compound problems. During a 524(d) 
hearing, the attorney does not represent the debtor. at 
this juncture two equally problematic pathways arise. 
the debtor may elect to retain another counselor for 
the hearing or appear unrepresented. if the debtor re-
tains new, special counsel for the hearing, the original 
attorney must “not communicate about the subject 
matter of the representation with a person the lawyer 
knows to be represented by another lawyer….” alter-

Ethical Pitfalls of Reaffirmation Agreements cont’d
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natively, if the debtor elects to appear unrepresented to 
the hearing, the attorney must “not give legal advice to 
an unrepresented person….” Either situation prohibits 
advisory communication about the agreement. the 
original attorney will have to walk a fine line because 
the reaffirmation agreement is only a small part of 
the overall bankruptcy proceeding, yet the attorney is 
the debtor’s counsel for the remaining portions of the 
bankruptcy. so, other than required disclosures, the 
attorney must ensure zero communication regarding 
the reaffirmation agreement no matter how much it 
permeates the bankruptcy proceeding. 

When the client chooses to retain new, special counsel 
for the reaffirmation agreement hearing another problem 
appears. What is the scope of the representation of the 
new, special counsel to the client? is the new, special 
counsel only representing the client for the hearing or 
is special counsel representing the client on all matters 
relating to the reaffirmation (i.e., collections)? regard-

less of the scope that is agreed upon, the original attor-
ney is prohibited from communicating with the client 
about the reaffirmation agreement unless permitted. 
once scope is determined, however, the clarification 
of representation will reduce ethical violations. 

although the reaffirmation agreements are now 
provided for (so attorneys do not have to draft their 
own), as one pre-Bapcpa case illustrates, sanctions, 
suspension, and disbarment loom as consequences 
that may result from serious ethical violations. this 
can occur from misrepresentation. in In re Owens, 
the attorney and client entered into an attorney drafted 
reaffirmation agreement. the supreme court of ari-
zona determined that if the agreement was in fact a 
reaffirmation agreement the attorney violated rule 8.4 
“by not fully advising [the client] of that fact.” this 
proves that misrepresentation produces grave conse-
quences. Even though the reaffirmation agreement is 
now an easily accessible form, misrepresenting to the 

Ethical Pitfalls of Reaffirmation Agreements cont’d

Continued on Page 15

the Burns court then turned to a more recent case, 
which succinctly described a mortgagee’s rights under 
the note and the mortgage:

in transactions involving both notes and 
mortgages, the notes represent the debts, the 
mortgages security for payment of the debts. 
Either may be the basis of an action. the 
mortgagee may sue and obtain a judgment 
upon the notes and enforce it by levy upon 
any property of the debtor. if the judgment 
is not satisfied in this manner, the mortgagee 
still can foreclose on the mortgaged property 
to collect the balance. (Internal citations 
omitted.)

Am. Fed. Sav. & Loan Ass’n of Tacoma v. 
McCaffrey, 107 Wash. 2d 181, 189 (1986).

the Burns court observed that the deed of trust was 
an entirely separate obligation from the note which was 
secured by it. it noted that rcW 61.24.100(2) permitted 
an action against any person liable on the obligation so 
long as no trustee’s sale was pending at the same time, 
and that a deed of trust foreclosure could be commenced 
after the completion of the action.

applying Burns, McCaffrey, Hanna, Waldt, and 

rcW 61.24.100(2) to our hypothetical, Lucy can 
non-judicially foreclose upon Blackacre even though 
she previously sued upon the note and partially satis-
fied her judgment from other of Bob’s assets. Because 
homestead rights are subordinate to obligations secured 
by the property (rcW 61.24.020), Bob’s homestead 
does not protect the property against Lucy’s deed of 
trust. Bob’s arguments fail and Lucy is entitled to the 
foreclosure sale proceeds up to the value of the unpaid 
judgment.

Lucy must carefully watch the calendar when putting 
this strategy into play to avoid being barred by the stat-
ute of limitations from foreclosing against Blackacre. 
Because the note matured on January 1, 2005, the 6 
year statute of limitations will run on January 1, 2011. 
if Lucy attempts to foreclose on March 1, 2012, she 
will not succeed even though she has a judgment that 
will be enforceable for at least seven more years. this 
is because, “the entry of a judgment does not have 
the effect to extend the statute of limitations.” Hanna, 
26 Wash. at 273. Lucy’s collection remedy against 
Blackacre will be limited to execution, and Bob will 
be entitled to assert his homestead rights against the 
proceeds from the sheriff’s sale.

Recovery on Undersecured Note cont’d
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client what the agreement is or its legal effects may 
lead to serious investigation into professional conduct 
and possibly malpractice. clearly explaining the agree-
ment’s purpose and making required disclosures should 
prevent misrepresentation and thus ethical violations. 

punishment through suspension or disbarment by the 
disciplinary board is not the only negative ramification; 
other practical consequences may follow from the court, 
such as fine or loss of payment entirely. in the case of a 
conflict of interest, “[a]n actual conflict of interest can 
justify total disallowance of fees, cancellation of a fee 
agreement, or a court can determine the effect of the 
conflict of interest and deny fees in proportion to the 
scope of the conflict.” this means that the court may 
deny the reaffirmation agreement, but also deny the 
fee agreement the reaffirmation agreement rests upon 
because “the conflict and its results [are] examples of 
overreaching by [d]ebtor’s counsel....”
Avoidance 
Ethical violations can run rampant during the reaf-
firmation agreement process. the following are some 
methods attorneys might implement to avoid ethical 
violations that arise from chapter 7 practice and reaf-
firmation agreements. 

an attorney can be selective with the debtors that 
come through the door. Essentially the attorney filters 
prospective clients who have the funds to pay for the 
pre-petition services “up-front.” this situation, although 
patent and simplistic, will minimize any ethical viola-
tions associated with reaffirmation agreements. 

the attorney can advise the debtor that friends or 
family may be of assistance to provide some initial 
funding to at least cover the costs of services up to the 
point of filing the petition. in this situation, the attorney 
will not have to worry about pre-petition debt because 
there will be none, and any post-petition debt will not 
be subject to discharge.

an attorney can advise the debtor of the different 
costs associated with services at the different points of 
representation. specifically, the attorney can explain 
the costs and fees necessary to filing and pre-petition 
work, and then detail the costs and fees associated with 
post-petition work. this situation may allow the attorney 
to get paid prior to filing because the client knows and 
understands exactly what the services are. avoiding 
pre-petition debt in this manner will eliminate the use 
of reaffirmation agreements and lead to avoidance of 
ethical violations. 

an attorney may also recommend an alternative route 
for the debtor to pursue. the attorney should analyze 
the debtor’s situation and determine whether chapter 
7 is the appropriate chapter to file under. in some cir-
cumstances, chapter 13 bankruptcy may be the better 
option for the debtor. this alternative greatly benefits 
the attorney because the fees are paid through the bank-
ruptcy estate. Moreover, because the debtor is then in 
chapter 13, there will be no to draw up a reaffirmation 
agreement, which will avoid ethical violations. 

attorneys should also be mindful that there is an 
“obligation to serve the client who cannot afford legal 
assistance.” attorneys can provide pro bono services to 
chapter 7 debtors who may not have funds or access to 
funds to pay pre-petition attorney services. providing 
pro bono services will avoid reaffirmation agreement 
ethical violations all together. 

as a last resort, an attorney whose client is contem-
plating reaffirmation might consider withdrawing. “[a] 
lawyer may withdraw from representing a client if: the 
representation will result in an unreasonable financial 
burden on the lawyer….” in some circumstances the 
inability to pay attorney’s fees constitutes a financial 
burden, so withdrawal would be in the attorney’s best 
interest to avoid this situation. 

Lastly, chapter 7 debtors’ attorneys could consider 
petitioning congress to amend the Bankruptcy code. 
section 523 of the code provides exceptions to dis-
charge and “[a]bsent specific instructions from the code 
that debt’s for attorney’s fees incurred pre[-]petition 
should be exempt from discharge, [courts are] bound to 
follow the plain language of the code....” thus, con-
gress should amend the Bankruptcy code to “exempt 
unpaid, pre-petition bankruptcy attorney’s fees from 
discharge.” this potential alteration would be of great 
benefit to chapter 7 attorneys because their fees would 
not be dischargeable, which assures payment. addition-
ally, this would remove the need for attorneys to use 
reaffirmation agreements, which would eliminate any 
ethical violations that may arise from the agreements. 
Conclusion
chapter 7 bankruptcies provide necessary assistance 
for debtors who have fallen on difficult times. unfor-
tunately, sometimes debtors do not possess the assets 
to pay for legal services to assist them through the 
bankruptcy process. But attorneys must be able to 
make a living too. that is why attorneys and debtors 

Ethical Pitfalls of Reaffirmation Agreements cont’d
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may enter into a reaffirmation agreement. this agree-
ment ensures that the pre-petition debt – debt subject 
to discharge – will be repaid. 

however, reaffirmation agreements are precariously 
situated for debtors’ attorneys. in the Eastern District 
of Washington, the agreements must strictly adhere to 
all the requirements set forth in the Bankruptcy code. 
Furthermore, the attorney must follow all ethical rules. 
this can be a challenging feat.

Ethical Pitfalls cont’d

Debtor Required to Contribute SSA in Ch. 13?
Does the Failure to do so Constitute Bad Faith?

By Timothy Fischer 
Murphy, Bantz and Bury PLLC

Editor’s note: This is the second of two articles. The 
first was in the December 2012 edition. The first ar-
ticle ends with the debtors converting their case to a 
chapter 13. We now discover how the debtors fared in 
their Chapter 13. 
Is a Debtor Required to Contribute Social 
Security Act Benefits In A Chapter 13 
Proceeding, and Does the Failure to do so 
Constitute Bad Faith?

as discussed in the last issue of this periodical, the 
retention of excess social security act (“ssa”) benefits 
by a chapter 7 debtor was determined to be in bad faith 
and cause for dismissal or conversion in this district. 
See, timothy r. Fischer, retention of Excess social 
security act benefits in chapter 7 proceedings: Does 
retention constitute “cause” for Dismissal for abuse 
pursuant to 11 u.s.c. § 707?, E.D. Wash. Bankruptcy 
notes, Dec., 2012, at 11.

Despite this district’s position on ssa benefits in 
chapter 7 proceedings, case law continues to evolve, 
and contrary opinions arise as to whether chapter 7 
debtors must contribute ssa benefits or have their 
case dismissed, including referencing the “real world” 
effects discussed in the last article. See, In re Suttice, 
no. 6:12-bk-21006-sc (Bankr. c.D. ca. filed January 
9, 2013) (denying the u.s. trustee’s motion to dismiss 
for abuse pursuant to 11 u.s.c. 707(b)(1) and (b)(3) 
for the 85 and 69 year old debtors’ retention of social 
security act benefits). Looking beyond a strict statutory 
interpretation of bad faith, the Suttice court analyzed 

the futility of converting the debtors to a chapter 13 
proceeding and allowed them to remain in a chapter 7 
proceeding. Id. the court looked to the wide reaching 
societal effects of conversion, stating:

“the u.s. trustee’s position that [the debtors] 
should be assigned to a shut-in life for their 
remaining few years, while spending all of 
their social security benefits toward a chapter 
13 plan and remaining wholly dependent on 
other federal and state funded medical and 
disability programs, is untenable to this court. 
it is rather that the Debtors save their social 
security income for times and needs almost 
certainly too soon to come than to subject 
the Debtors, their creditors, and the court’s 
judicial resources to an unnecessary chapter 
13 plan process that would either impoverish 
the Debtors during their remaining years or 
else pay the creditors nothing.”

In re Suttice, slip op. at *12.
the Suttice court’s view is atypical of the analytical 

process regarding ssa benefits and abuse in chapter 
7 proceedings. in this district, as in most others, reten-
tion of ssa benefits that constitute excess disposable 
income pursuant to the means test (and an analysis of 
schedule i and J) constitutes cause for dismissal for 
abuse or conversion to chapter 13, regardless of the 
real world effect. But upon conversion, does a chapter 
13 debtor have to commit ssa benefits to unsecured 
creditors, and if said debtor chooses to not commit ssa 
benefits to unsecured creditors, does failure to do so 
constitute bad faith?

While the first question has been recently answered 
in the Eastern District of Washington (and in the ninth 
circuit), the second question is a little more open. See, 
In re Berry, 12-01226-pcW13, Memorandum opinion 
filed January 23, 2013.
SSA Benefits in a Chapter 13 Proceeding
under ninth circuit precedent, ssa benefits are treated 
much differently in chapter 13 proceedings than in 
chapter 7 proceedings. section 101(10a)(B) provides 
that “the term ‘current monthly income’…excludes 
benefits received under the social security act…” 11 
u.s.c. § 101(10a)(B). ssa benefits are not consid-

Continued on Page 17
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ered disposable income, and a debtor’s decision to not 
contribute this income to unsecured creditors under his 
plan is specifically permitted in chapter 13 proceedings. 
Drummond v. Welsh (In re Welsh), 465 B.r. 843, 854 
(9th cir. Bap 2012)(followed by, Anderson v. Cranmer 
(In re Cranmer), 697 F.3d 1314, 1318 (10th cir. 2012)
(“plain language of the Bankruptcy code demonstrates 
ssi is excluded from the projected disposable income 
calculation”)(distinguishing, Hamilton v. Lanning (In 
re Lanning), ___ u.s. ___ 130 s.ct. 2464 (2010)). 
While the 9th circuit Bap decision in In re Welsh may 
be viewed as somewhat controversial, especially when 
considering the very spirited dissent by Judge pappas, 
the recent ninth circuit court of appeals decision 
filed on March 25, 2013, affirming the Bap majority 
opinion in Welsh, should put any controversy to rest. 

on the chapter 13 trustee’s appeal, the ninth cir-
cuit stated that, “congress made a conscious effort to 
cabin the discretion of bankruptcy judges in assessing 
disposable income,” and the “definition of ‘current 
monthly income’ excludes social security income.” 
Drummond v. Welsh (In re Welsh), 12-60009, slip op. at 
24 (9th cir. March 25, 2013). confronted with debtors 
that were not applying ssa benefits to their chapter 
13 plan, the ninth circuit held that “a plan prepared 
completely in accordance with the very detailed calcu-
lations congress set forth” is proposed in good faith, 
and to hold otherwise is to allow discretion to the 
bankruptcy court, and “flout the express language of 
congress, [and] congress’s purposes in enacting the 
Bapcpa…” Id. at *25. 

having excluded ssa benefits under projected 
monthly income and current monthly income, and not 
requiring such finds to be devoted to funding of the plan 
pursuant to § 1325(b)(2), can failure to “voluntarily” 
contribute such funds to the plan constitute bad faith?
The “Bad Faith” Analysis
amendments to the Bankruptcy code in 1984 and 2005 
did not change the requirement that a plan be proposed 
in good faith. amendments to the Bankruptcy code in 
1984 and 2005 did not change the requirement that a 
plan be proposed in good faith. “the good faith require-
ment under § 1325(a) remained the same, but there were 
significant changes with respect to the calculation of 
disposable income.” In re Welsh, 12-60009, slip op. at 
*21. the “good faith analysis” includes whether: (1) 
the debtor has misrepresented the facts, manipulated 
the Bankruptcy code or filed in an inequitable manner; 

(2) the debtor’s history of bankruptcy filings; (3) the 
debtor intended to frustrate collection of a state-court 
judgment; and (4) ‘egregious behavior is present.’” 
Leavitt v. Soto (In re Leavitt), 171 F.3d 1219, 1224 
(9th cir. 1999). consideration of a debtor’s choice to 
commit ssa benefits to a plan, or of the disposable 
income analysis itself, should not enter into a bank-
ruptcy court’s analysis. as stated by the Welsh court: 

“[i]n sum, the inquiry focuses on the debtor’s 
motivation and forthrightness with the court 
in seeking relief. the disposable income re-
quirement, in contrast, focuses on the amount 
of funds that congress expects a debtor to 
devote to paying off unsecured creditors. 
these two inquiries are, indeed, separate 
and distinct. therefore, consideration of 
disposable income –now defined in great 
detail by congress-has no role in the good 
faith analysis.” 

In re Welsh, 12-60009, slip op. at *28. the Welsh court 
affirmed the 9th circuit Bap, denying the trustee’s 
objection to the proposed plan on the ground that it 
was not proposed in good faith, for failing to commit 
social security act funds to the plan. Id. at 35 (also 
holding that the above-median debtors’ continuing pay-
ments to secured creditors for the purchase of “luxury” 
items was not part of a court’s inquiry into good faith 
under § 1325(a)).

the ninth circuit has made it clear that a debtor’s 
failure to commit ssa funds to a chapter 13 plan does 
not constitute bad faith, and that consideration of dispos-
able income has no role in the good faith analysis. the 
Leavitt factors continue to be the controlling authority. 
Application in this District?
given the above ninth circuit holding, how are chapter 
13 cases dealing with ssa funds decided in the Eastern 
District of Washington?

in the case of In re Berry, 12-01226-pcW13, the 
chapter 13 trustee’s office objected to confirmation 
of clifford and Margaret Berry’s chapter 13 plan, 
inter alia, on the grounds that the debtors’ failure to 
contribute ssa funds to unsecured creditors, and their 
utilization of the same ssa funds to pay for “luxury” 
items (a boat and travel trailer), constituted bad faith. 
the Berrys’ position was that the ssa funds are exempt, 
do not need to be devoted to the plan, and that failure 
to devote the funds could not constitute evidence of 

Continued on Page 18
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bad faith. they also stated that as the ssa funds were 
exempt, they could devote the funds to whatever they 
wished, including to creditors secured by collateral 
which could arguably be seen as “luxury” items.

after an evidentiary hearing, Judge patricia c. Wil-
liams issued an oral opinion holding that the ssa 
funds were exempt and did not need to be devoted to 

The Importance of Properly Linking 
Pleadings and Orders Uploaded to CM/ECF
Changes to LBR 2002(b)(4)

By Tap Menard 
Law Clerk to the Honorable Frank L. Kurtz

Why Counsel Should Care About Linkage
Linkage is the internal relationship between pleadings 
which are filed with the court. When done correctly, 
linkage assists cM/EcF users in locating related plead-
ings in the case docket.

When you look at the docket for a case you will note 
that some pleadings have numbers in parenthesis which 
are hyperlinks to another pleading. the hyperlinks are 
created when a user uploads a pleading and links it to 
an existing pleading. as a general rule, the motion or 
application constitute the initial pleading when creating 
a relation sequence. subsequent pleadings associated 
with the motion or application are considered related. 
it is important that a user relate all associated pleadings 
back to the motion. this includes certificates of service.

When an order is uploaded the user is asked to identify 
the related pleading. the correct choice, in most cases, 
is the motion or application. upon completion of the 
upload, a blue lower case “e” appears on the docket 
next to pleading which was identified as the related 
pleading during the upload process. this symbol also 
indicates that an order has been up loaded.

the accuracy of linkages rests solely with the users 
uploading pleadings and orders. correctly linked orders 
speed up the process of review and presentation to the 
Judge. When the law clerk reviews an order up loaded 
to the E-orders program, he or she is shown a hyperlink, 
which leads to the list of the related pleadings. a poor 
list of related pleadings requires reference to docket 
to see if the missing pleadings exist. this takes time 

and slows down order processing.
the law clerks and other chambers staff also use the 

links that appear in the docket to identify related plead-
ings when preparing for a hearing. since, there may be 
many docket entries between relevant pleadings, the 
ability to identify the docket number of the motion or 
application is invaluable.

the law clerks see poor relationships in a lot of or-
ders that are up loaded. the types of error range from 
unlinked certificates of service and supporting declara-
tions to unlinked objections. in the case of an unlinked 
objection or withdrawal of objection, the consequence 
is entry of an order that should not have been entered 
or rejection of an order that was appropriate for entry. 
Either way counsel and court staff end up doing more 
work.

some of the common errors made in uploading plead-
ings and orders are listed below.
• Linking the order to the Declaration of no objec-

tions. under all circumstances your order will not 
be entered. the order must be linked to the motion 
or application.

• Failure to upload the order as a free-standing plead-
ing. if the order uploaded is still attached to the 
Declaration of no objections it will not be entered.

• Failure to link certificates of service to the motion. 
at this time, there is not a perfect solution to the 
problem of linking both the pleading served and 

the plan. In re Berry, 12-01226-pcW13, Dkt. no. 98. 
the court also held that the debtors could devote the 
ssa funds as they saw fit, including to “luxury” items. 
neither the retention of ssa funds, nor how the funds 
were applied, would constitute evidence of failure to 
propose the plan in good faith. the court overruled the 
trustee’s objection, and confirmed the plan. 

Debtor Required to Contribute SSA  cont’d
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the related motion or application. the cM/EcF 
software allows a certificate of service to be linked 
to more than one pleading. unfortunately, the on-
screen language suggests that the second pleading 
being linked was served at the same time. the act 
of linking the certificate of service to the motion or 
application certifies nothing. the language of the 
certificate of service will answer what was and was 
not served. this procedure will ensure that the cer-
tificate of service will show up on the list of related 
documents.

• Failure to link an objection to the motion. an unlinked 
objection may as well be wrapped in an invisibility 
cloak. if for any reason the moving party misses the 
filing of the objection an order granting the motion 
may be entered. Each of the law clerks processes 
over 100 orders every month in addition to their other 
duties. to expect them to locate your objection in 
a busy docket is not reasonable and may leave you 
scrambling to set aside an order.

• Linking the objection to a pleading other than the 
motion or application. For example, if the objection 
is linked to the notice, it will not show up on the 
report of related pleadings.

• Failure to withdraw an objection and properly link 
it to the motion or endorse the order. the Declara-
tion of no objection is not a substitute. if you file 
an objection you need to be proactive and follow 
through actively in making it clear that the objec-
tions is withdrawn.
please share my comments on linkage with the person 

in your office who actually does the electronic filing.

Amendment to LBR 2002(b)(4)
the local rules on certificates of service changed as of 
February 1, 2013. LBr 2002(b)(4) has been amended 
to require the filing of separate certificates of service 
which include a list of all entities entitled to notice and 
the physical address to which it was sent or a designation 
that the recipient is a registered participant in the cM/
EcF system. Equally important is the elimination of 
LBr 2002 (b)(4)(B) which excused a separate certifi-
cate of service when all the recipients were registered 
users of cM/EcF. to comply with the amended rules 
counsel must do the following:
• File a separate certificate of service;
• the certificate of service must specifically identify 

all persons and entities entitled to notice and the 
physical address to which notice was sent or a state-
ment that the recipient is a registered cM/EcF user 
and received notice electronically.
the amendments to the rules will require some 

counsel to make changes in how they certify service. 
the certificate of service cannot be attached to or in-
corporated into the pleading served. the certificate of 
service cannot simply say that all entities entitled to 
notice are registered participants in the cM/EcF system.

the certificate of service rule was not amended to 
be ignored. Quite the contrary, the amendments were 
designed to make certificates of service easy to locate 
and make it possible for the court to determine to whom 
the moving party was directing the pleading served. 
therefore, you should expect the court to take a hard 
line and return orders if they do not comply with the 
requirements of LBr 2002(b)(4). since mistakes in 
service are hard to recover from absent doing it over, 
counsel will find it well worthwhile to determine exactly 
who needs to be served and communicate this informa-
tion to the person preparing the certificate of service.

Linking Pleadings and Orders cont’d
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