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One of Our Own: Robert Dewey Miller, Jr.

By Gary T. Farrell, Attorney
By now, most of us in the Eastern District of Washington have heard the news that Robert D. Miller, Jr. is
retiring from his position as U.S. Trustee for Region18,
encompassing the states of Washington, Oregon, Alaska, Idaho and Montana. The retirement will be “after
the First of the Year.” It was characteristic of Jake to
attempt to have the announcement contemporaneous
with him cleaning out his desk, or even better, in his
mind at least, having the announcement made about
two weeks after his fellow employees began to wonder
where he was. (In the case of a U.S. Trustee, maybe
it takes two weeks for one to be noticed as missing.)
But, it was not to be.
Before we go any farther, many have wondered
why Robert D. Miller, Jr. is known as “Jake.” Jake,
in his characteristic manner, clears up the confusion
as follows:
“My mother was determined to name her firstborn boy after my Father. But he was already ‘Bob’
and she didn’t like ‘Bobby’ or ‘Rob’ or ‘Robby’ or
‘Junior.’ So she picked ‘Jake’ and never explained
to me thereafter why. The only other person named
Jake in our Naperville, (Ill.) neighborhood was the
garbage man. But I looked more like my dad than
the garbage man, so I have always thought that was
only a coincidence.”
Jake spent 21 years in formal education. I understand
that none of those 21 years entailed repeating a grade.
While completing high school, Jake began to decide
where to go to college. Reliant on his Mother and Dad
to bankroll his undergraduate years, he had to heed his
Mother’s list of colleges that she would consider worthy of his talent…namely, it had to be an Ivy League
School. Jake chose Dartmouth College because “it was
the farthest out of the mainstream of the Ivy League.”
Jake graduated from Dartmouth in 1965.
Jake then pursued an MBA at Northwestern Univer-

sity. It was a two-year program, but after completing his
first year, the Army, embroiled in Vietnam, demanded
his services. After basic training, he was assigned to
Infantry Officer Candidate School, emerging as a First
Lieutenant. While awaiting his almost certain orders
to Vietnam, he was unexplainably transferred to the
Adjutant General Corps, the Administrative Branch of
the Army. He spent the remainder of his three years at
the U.S. Army War College in Carlyle, Penn. I asked
what his duties were.
“I processed paper work from the inbox to the outbox.
I once forgot to sign a routine order and had to sign
2,000 copies by hand. I did not receive the purple heart
for the injury to my wrist.”
Jake returned to Northwestern University and completed his second and final year, emerging with his
MBA in 1970.
Anxious to exercise his business skills, he signed on
with Marine National Exchange Bank in Milwaukee,
Wisc., as a commercial loan officer, with emphasis on
minority small business loans. He once shared that to
Continued on Page 7
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U.S. Trustee’s Notes

By Gary W. Dyer,
Assistant U.S. Trustee (Spokane)
Criminal Cases from Bankruptcy Cases
A new sheriff is working the bankruptcy beat. The U.S.
Attorney’s office is aggressively pursuing bankruptcy
crimes committed in consumer cases. Two criminal
cases have been filed in the last year, followed by guilty
pleas. The sentences include restrictions on liberty
which no debtor or client would like imposed.
In one case the debtor disclosed a pre-petition transfer
of a boat which did not actually happen. In the meeting of creditors, the debtor testified his schedules and
statement of financial affairs were true and correct, and
that he had sold the boat in 2010. However, on the same
day as the meeting of creditors, the debtor listed the
boat for sale on Craigslist. He then sold the boat after
the meeting of creditors. In an arrangement made prior
to the sale, a portion of the money was paid to one of
the debtor’s friends, who disbursed it as directed by the
debtor. A creditor complained to the U.S. Trustee, and
the investigation led to a waiver of the debtor’s discharge followed by the referral of the matter to the U.S.
Attorney. The debtor pled guilty to the false statement
charge. As part of his sentence the debtor is confined
to his home for nine months, with three years of supervised release including visits with his probation officer,
cannot possess a firearm, must allow the collection of
his DNA, and must be subjected to supervision of his
financial records including obtaining permission from
his probation officer to open a bank account or to incur
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debt. Not only are his home and possessions subject to
search at any time, but he must also advise any other
persons living with him of that condition.
In a second case the debtor filed his personal case
and a corporate case. In the corporate case he omitted a $10,000 account receivable, which he collected
post-petition and spent on his personal expenses. A
creditor passed the information to the trustee and the
U.S. Trustee. The Chapter 7 trustee successfully sought
recovery of the funds and the U.S. Trustee referred the
matter to the U.S. Attorney’s office. The debtor was
charged with one count of making a false statement,
and pled guilty. The debtor has not yet been sentenced
but the plea agreement specifically alerts the debtor that
the United States will ask for three years of supervised
release with provisions which subject the debtor to
supervision of his financial records including obtaining permission from his probation officer to open a
bank account or to incur debt. The United States will
also request that the debtor’s home and possessions be
subject to search at any time.
The U.S. Trustee’s office has heard from another
debtor’s counsel that a client received an invitation
from the U.S. Attorney’s office to discuss the failure
to disclose a valuable interest in a probate estate.
Clients may need to be reminded of the risk of omission. Under Ninth Circuit criminal case law, the making
of the false statement is complete on filing the document
with the omission in it, and the resulting culpability
cannot be undone.
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Finance Report

Chapter 13 Report

Bankruptcy Bar Association
Summary of Checking Account Transactions
1/1/12 - 11/28/12
INCOME/EXPENSE
INCOME
2012 Dues - Lawyers
2012 Dues - Support staff
2013 Dues - Lawyer
2012 Sun Mountain Seminar
TOTAL INCOME
EXPENSES
2012 Sun Mountain Seminar
2013 Sun Mountain Seminar
Bank Charges
Board Member solicitation
Donation
Member Solicitation
Newsletter
Organization - Misc.
Scholarships
2011 Fall Seminar
TOTAL EXPENSES	
TOTAL INCOME/EXPENSE
===========

$4,780.00
375.00
280.00
14,750.00
----------$20,185.00
$14,148.40
1,000.00
-3.00
35.68
1,000.00
20.42
1,503.21
357.42
1,000.00
321.78
----------$19,383.91
----------$801.09

Checking Book Balance: November 28, 2012
$10,858.02
Checking Bank Balance October 31, 2012:
$10,728.02
Savings Bank Balance October 31, 2012:
$12,735.33
2012 Lawyer Members November 28, 2012:
2012 Support Members November 28, 2012:
2012 Total Members November 28, 2012:

214
22
237

2011 Lawyer Members December 31, 2011:
2011 Support Members December 31, 2011:
2011 Total Members December 31, 2011:

203
22
225

By Mike Todd,
Attorney for the Chapter 13 Trustee
As of November 30, 2012, there were approximately
3,731 active Chapter 13 cases in this District. This
number is up just slightly from the same time a year
ago when there were approximately 3,717 active cases.
As of November 30, 2012, there were approximately
190 unconfirmed Chapter 13 cases, of which only
eleven were more than 90 days past the date of their
first meeting of creditors.
Disbursements for fiscal year 2012 (October 1–
September 30) included approximately $18,325,815
to secured creditors, $1,631,361 to priority creditors, $8,581,193 to general unsecured creditors and
$2,297,034 to debtors’attorneys. These figures represent
approximately a 5% increase over fiscal year 2011,
during which the Trustee disbursed approximately
$17,983,817 to secured creditors, $1,313,481 to priority
creditors, $7,522,851 to general unsecured creditors
and $2,287,150 to debtors’ attorneys.
FRBP 3002.1 became effective December 1, 2011, and
applies to claims secured by an interest in the debtor’s
principal residence and provided for under 1322(b)(5).
In general, the rule requires the Trustee to file and serve
a Notice of Final Cure within 30 days of completion
of payments under the plan. The rule further requires
a response be filed within 21 days of service of the
notice indicating whether the holder of the claim agrees
that the debtor has paid in full the amount required to
cure the default and whether the debtor is otherwise
current on all payments consistent with 1322(b)(5). It
is the current practice of the Trustee to only file the
notice in cases where the mortgage payments have been
made through the Trustee’s office. It is also the current
practice to file a Motion to Deem Mortgage Current in
cases where no response to the Notice of Final Cure
was filed or where a response was not filed timely. To
date, the Trustee has filed approximately 83 Notices of
Final Cure, two of which are currently pending. The
Trustee has received 47 responses, 40 confirming the
current status of the mortgage and seven indicating a
delinquency. Approximately 34 notices did not receive
a response. To date, the Trustee has filed 23 Motions
to Deem Mortgage Current, all of which resulted in
orders being entered without objection.
A directory of the Office of the Chapter 13 Trustee
is provided on the next page.
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Office of the Chapter 13 Trustee
P O Box 1513, Spokane, WA 99210-1513
Phone: (509) 747-8481 Fax (509) 623-2126

Ext. No.

Email

Kim Buchmann

108

buchmannk@spokane13.org

All Case Numbers Ending 00-19

Lana Lackey

106

lackeyl@spokane13.org

All Case Numbers Ending 20-39

Teri Poteet

109

poteett@spokane13.org

All Case Numbers ending 40-59

Richelle Stratton

111

rstratton@spokane13.org

All Case Numbers Ending 60-79

Heather Wilhelm

110

wilhelmh@spokane13.org

All Case Numbers Ending 80-99

Amanda Nelson

101

anelson@spokane13.org

Support Services Administrator

Candie Figenshow

100

figenshowc@spokane13.org

Receptionist

Casey Coleman

103

colemanc@spokane13.org

Disbursement Supervisor

Dale Franzen

118

dfranzen@spokane13.org

System Manager

Dan Fey

112

feyd@spokane13.org

Case Administrator - Delinquencies and Post
Confirmation

Diane Dipo

122

dipod@spokane13.org

Admin Assistant/Hearing Coordinator

Joylene Neumiller

116

neumillerj@spokane13.org

Accountant

Julie Waters

119

juliew@spokane13.org

Human Resource/Operations Manager

Martinique Wood

104

woodm@spokane13.org

Disbursement Analyst

Mike Todd

115

miket@spokane13.org

Counsel -- Yakima

Patty Brown

105

pattybrown@spokane13.org

Counsel - Spokane

Sindy Gartz

102

gartzs@spokane13.org

Claims Administrator

Employee Name

Updated 11/28/2012
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From the Clerk

By Beverly Benka, Clerk of Court
Dianna Cunningham, Operations Analyst
Cathy DeHart, Administrative Coordinator
Invitation to Subscribe
to Web Announcements
Court users are invited to sign up for automatic delivery of announcements posted on the court’s Web
site. The announcements include information on local
rules, procedures, and other helpful information to aid
bankruptcy practitioners. To subscribe, click the “Email
Subscription” link at the bottom left-hand corner of the
court’s home page (at www.waeb.uscourts.gov) and
submit your preferred contact information.
Public Comment Period on Federal Rules
of Practice and Procedure
The public comment period has opened for several
proposed amendments to the Federal Rules of Bankruptcy Procedure and Official Forms. The proposed
amendments and information regarding submission of
comments can be found at http://www.uscourts.gov/
RulesAndPolicies/rules/proposed-amendments.aspx.
The comment period closes February 15, 2013.
Statistics
During the 12-month period ending September 2012,
national bankruptcies decreased by 14% as compared
to the same 12-month period ending September 2011.
Locally, bankruptcies decreased by 11.8% over the same
time period. Chapter 7s in the Eastern District for the
12-month period ending September 2012 represented
79.1% of all filings and decreased by 10% from the
previous period. Chapter 13s represented 20.5% of
all filings and decreased by 16.3%. Chapter 11s and
Chapter 12s together represented less than 1% of all
filings and decreased by 63% and 28.6% respectively.
Fee Increases
Effective November 21, 2012, the fee to file a Chapter 11 case increased to $1,213, and the fee to reopen
a Chapter 11 case increased to $1,167. A new $25 fee
to transfer a claim goes into effect May 1, 2013.
eOrders
The court recently implemented “eOrders,” a national
order processing program included as a component of
CM/ECF. While the program has been well received,
some users have had orders rejected. In such cases,
an e-mail describing the issue is generated by the law

clerk and appears in the user’s inbox from ecfilings@
waeb.uscourts.gov.
It is critical to relate the order to the proper motion or
application (not the Declaration of No Objections). Detailed instructions on the new procedure for submitting
orders are available on the court’s web site (www.waeb.
uscourts.gov) under Electronic Filing > eOrders. Users
may also contact the court by phone (509-458-5300)
to obtain assistance in submitting orders to the court.
CM/ECF Release 5
The electronic case filing system will be upgraded in
early 2013. New features include the ability to add
multiple social security numbers or tax identification
numbers for a debtor, additional hearing type selections
in the calendar report (to separate 341 meetings from
hearings), additional dates displayed on the docket report (341 meeting, claims bar, and plan confirmation),
and multiple document viewing in the claims register
report. In addition, the title of the former “Creditor
Mailing Matrix” menu will change to “List of Creditors”
and the title of the former “Upload a creditor matrix
file” menu item will change to “Upload list of creditors file.” “Notes for PACER Users” can be found at
the PACER Service Center (www.pacer.gov/cmecf/
relnotes.html).
Statistical Reporting by Docket Events
Many bankruptcy statistics are reported by docket
events. For that reason, users may see the clerk’s office enter an additional event for a document that has
already been filed. For example, when a motion for
relief from stay and adequate protection is filed under
the docket event “Motion for Relief from Stay,” a
case administrator will add another event, “Motion for
Adequate Protection,” to catch the data. Please call a
case administrator for assistance when you are unsure
of which event(s) to select.
Returned BNC Mail
All bankruptcy courts use the BNC for notice production and distribution services and last year the BNC
transmitted more than 160 million notices to bankruptcy
filers and creditors. Until recently, returned mail was
handled by the BNC contractor, by the court, and by the
debtor’s attorney. The BNC is now accepting, processing, and securely disposing of all returned mail. While
the debtor’s attorney will continue to receive mail as
Continued on Page 6
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Case Notes

From Judge Patricia C. Williams
Lawrence and Betty Booth v. Richard Gillen,
No. 11-80073-PCW
Issue: Spoliation of Evidence
An issue in the adversary proceeding was the amount
and cost of work performed by the defendant. Defendant maintained records of that work and only that
work on a specific QuickBooks system. Defendant
was an unsophisticated business operator who was not
knowledgeable regarding QuickBooks and had a family
member operate the system. After litigation was commenced and after a request for the records was made
by the plaintiff, the defendant requested the family
member to produce the records. The family member
accessed the records and made some modifications and
additions to the records and then gave printed copies
to the defendant. At trial, the defendant attempted to
introduce those copies as exhibits. Even though there
was no finding that the defendant attempted to deceive
the plaintiff with the modifications to the records, the
exhibits were not admitted.
Doyles Wholesale v. Brian and Martha Abbott,
No. 11-80076-PCW
Issue: Sufficiency of Evidence for Summary Judgment
Plaintiff brought a complaint to declare debt not subject

From the Clerk cont’d

the designated return addressee, the remainder of the
returned mail will be consolidated and processed by the
BNC. For the bulk of mail returned by the post office,
the BNC will scan a unique bar code on the returned
mail to log and identify the envelope contents, and
generate an email notification of returned mail to the
debtor’s attorney. This change is expected to save the
judiciary $1.25 million per year in addition to staff
processing time.
National Rules Effective December 1, 2012
The following amendments to the Federal Rules of
Bankruptcy Procedure took effect December 1, 2012:
Rule 1007 – technical and conforming amendment.
Rule 2015 – corrects a reference to 11 U.S.C. §704
of the Bankruptcy Code.
Rule 3001 – requires additional information supporting proofs of claim when the claim is based on
an open-end or revolving consumer credit agreement.
Rule 7054 – provides more time for a party to respond
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to discharge under 11 U.S.C. § 523(a)(2) (false representation) and (a)(6) (willful and malicious injury).
The matter argued was the plaintiff’s motion for summary judgment. Plaintiff sold inventory to a corporation owned and managed by the debtors husband and
wife. Plaintiff obtained a state court judgment against
debtors for the full amount of the amount not paid by
the corporation as the debtors personally guaranteed
the corporate debt. The grounds to object to discharge
arose from certain NSF checks written on the corporation’s account, the total of which was less than the
total corporate debt.
Initially it was determined that delivery of a check
typically constitutes a representation that sufficient
funds exist. However, the representation was made
by the corporation as the checks were drawn upon
the corporate account. There was no evidence that the
husband signed the checks in any capacity other than as
manager of the corporate entity. Without an allegation
of alter ego, piercing of the corporate veil or relevant
evidence, no cause of action existed against the signor
of the corporate check under § 523(a)(2) or (a)(6).
Alternatively, disregarding the existence of the
corporation and assuming the check signer was the
alter ego of the corporation, delivery of an NSF check
is not per se willful and malicious under §523(a)(2).
Continued on Page 7

to the prevailing party’s bill of costs.
Rule 7056 – establishes a default deadline to file a
summary judgment motion.
National Forms Effective December 1, 2012
Revisions to the following forms took effect December 1, 2012:
Bankruptcy Form 7, Statement of Affairs, is amended
to make the form’s definition of an insider consistent
with the definition in the Bankruptcy Code.
Bankruptcy Forms 9A-9I, meeting of creditor notices,
are revised to remind creditors that the form should not
be included with or attached to any proof of claim or
other filing in the case.
Bankruptcy Form 10, Proof of Claim, is changed to
require more information on claims.
Bankruptcy Form 21, Statement of Social Security
Number or Individual Taxpayer-Identification Number,
is amended to remind debtors it should be submitted to
the court and not filed on the public docket.

One of Our Own: Jake Miller cont’d
his knowledge, none of those loans ever resulted in a
successful business. He stayed at the bank for three
years, finding the job “interesting,” but he noticed,
“When things really got interesting, they called in the
attorneys.” So Jake decided that a life as a lawyer was
for him.
But first, Jake took a year to see the United States, ”to
enjoy the last days of my youth.” He drove off in his
1967 Mustang convertible, which was both his means
of travel and his bedroom at night. While making his
loop through the United States he decided where to
attend law school. He liked the Spokane, Wash., area,
and discovered that Gonzaga Law School was there.

Case Notes cont’d

Finally, there were conflicting declarations filed as
to the existence and terms of an agreement between
the plaintiff and the corporation regarding delivery
of post-dated checks and time frames as to when
checks would be presented for payment. As disputed
issues of material fact existed, summary judgment
could not be granted.
Clifford and Margaret Berry,
No. 12-01226-PCW7
Issue: Totality of Circumstances Test Includes Social
Security Income Excluded from the Means Test
In this case debtors were able to take advantage of
the exception for Social Security income and did
not include that income on their means test form.
They were therefore below median income and the
presumption of abuse under 11 U.S.C. § 707(b)(2)
did not arise. However, the debtors admitted that
they had over $400 per month in disposable income
and were claiming an additional $757 per month in
payments on a boat and a fifth-wheel trailer. The U.S.
Trustee brought a motion to dismiss for substantial
abuse pursuant to 11 U.S.C. § 707(b)(3) arguing that
in applying the totality of the circumstances test, the
reality of the debtors’ financial situation was that
they could afford to be making substantial payments
to their creditors and it would be an abuse of the
provisions of Chapter 7 to permit them to continue
as Chapter 7 debtors.
Debtors argued that there is no requirement for the
debtors to pay Social Security income to unsecured
creditors in a Chapter 13 and that the exception for

He applied, was accepted, and graduated in 1977.
After less than a year practicing law at the Spokane
firm of Underwood, Campbell, Brock and Cerutti, he
was hired by Gonzaga Law School as an instructor in
Legal Research and writing, staying there for three
years.
Jake, in May of 1981, took his first steps into the
world of Bankruptcy law. Judge John M. Klobucher
hired Jake as an estate administrator. His duties were
very similar to those outlined in the new United States
Trustee program, and in 1988 he was appointed as Assistant United States Trustee for the Eastern District
of Washington.
Continued on Page 8

Social Security income should apply to the totality of
circumstances test.
In implementing the means test provisions of
§707(b)(2), Congress indicated that a debtor’s social
security income should not be considered. 11 U.S.C.
§101(10A) specifically excludes Social Security benefits from the definition of “current monthly income,”
which is the income used for means test purposes.
Because Congress could have, but did not, extend
that same limitation on income to cases brought under
§707(b)(3), the correct inference to be drawn from the
fact that Congress excluded Social Security income for
§ 707(b)(2) purposes is that such income is included
for § 707(b)(3) purposes.
The court concluded that in applying the statutory
rules of construction, the Social Security income is
included in the totality of financial circumstances test
under § 707(b)(3). That test includes actual and projected income rather than current monthly income as
defined in subsection 2. The test also allows consideration of exempt property, significant changes in income
reasonably expected, and the retention of luxury goods.
The court noted that the inquiry under § 707(b)(3) is
whether or not the debtor can afford to pay anything to
creditors. If they can, then the court must dismiss the
Chapter 7. The court further noted that an inquiry in
the Chapter 13 would necessarily include whether the
retention of the boat and fifth-wheel would be allowed.
The court ruled that unless the debtors filed a motion
to convert their case to a Chapter 13, the Chapter 7
petition would be dismissed in seven days.
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One of Our Own: Jake Miller cont’d

(At this point it is important that I disclose that in 1988,
Jake hired the author of this article as an attorney for
the U.S. Trustee program. I continue writing nonetheless, although I recognize that some might impute that I
am prejudiced and unable to write with fairness; others
that I am intent upon myopic self-interest; others that
I am a writer with an agenda. I prefer to believe that
my experience leads only to one result.... Accuracy.)
The first days of the U.S. Trustee program were difficult. At least one Judge felt that the program should
be under their jurisdiction, not the Department of Justice. The Trustees felt that there was no need for the
program as they were doing quite well by themselves
and needed no supervision other than by the Judges.
And above all, the debtors’ attorneys, especially the
Chapter 11 attorneys, believed that the program was
interference in the just management of their cases, and
threatened the economic vitality of the company that
was going to emerge from bankruptcy, surely paying
all creditors 100%, with interest.
Jake regrets not hanging onto the statistics on Chapter 11 cases in the Eastern District of Washington at
the start of the U. S. Trustee program in 1988. But he
does recall that in the mid-1980s, there were in excess
of 270 Chapter 11s and a few farm cases that would
become Chapter 12 cases in 1988 under the new act.
The average time a case stayed in Bankruptcy Court
was 40 months. Jake informs us that now the average
Chapter 11 stays in bankruptcy court about one year.
That statistic is true nationally and also for cases in the
Eastern District of Washington.
One of the first tasks that Jake gave his U. S. Trustee
Staff was to work the existing Chapter 11 cases. Unfortunately, many of the cases existing at that time were
“Park and Strip” cases. An interview between a U.S.
Trustee Attorney and a debtor would be something like
this …all too often:
U.S.T. Atty: I note that you listed a bulldozer on your
schedules. Can you please give me the status of this
equipment?
Debtor: Gee, what did happen to that bulldozer?
I’m pretty sure that we don’t have it now. I’m not sure
where it went.
U.S.T. Atty: Also, you listed a large power shovel.
Where is that?
Debtor: Power shovel, power shovel…where is that?
Bill, you remember what happened to that power shovel?
Co-debtor Bill: No…No…I have no idea where that
8 • EWB NOTES XXIII.2 • december 2012

went. But we do not have it anymore.
Etc., etc., etc….
In preparing for this article, I asked Jake what his
Greatest Challenge was in his many years with the U.S.
Trustee program, be it as Assistant U.S. Trustee, or as
U.S. Trustee. Jake responded that his greatest challenge
was being a manager. He believes that the qualities of
a manager differ dramatically from those of a person
working as an attorney. He said he struggled with that
role all of the years in the program.
I believe Jake is hard on himself on this issue. In his
training of his initial staff in Spokane at the outset of
the program, he applied what I believe is the genius
that all managers should use. He trained his staff, and
trained them well. And then he turned them loose to do
their jobs. He seldom second-guessed the actions of his
staff, but yet corrected course when necessary. When
the actions of the program were challenged, and blame
was properly laid at the U.S. Trustee door, Jake took
the blame upon himself. He believes that “If a manager
can’t take the blame, he is not good for much else.”
However, one area was sacred. He expected all to
come to work on time and to put in a full day’s work.
Employees drifting in at all hours of the morning, no
matter their pay scale, was not permitted. Comp’ time
was not recognized. If a person had travel to Yakima in
the early morning for a trial, resulting in a late arrival
home and a 16- or 17-hour day, it was expected that the
person was to be at the office at 8:00 the next morning
with no expectation of any comp’ time.
As Assistant U.S. Trustee, Jake wore two hats in dealing with the Judges, one when he met administratively
with them, the other when he was appearing before
them as an attorney litigating an issue. He remembers
his relationship with the Judges thusly: “If I was not
getting along with the Judges, I didn’t know it.”
He periodically had brown-bag lunches with the
Judges to discuss issues existing between the bench
and the U.S.T. Program. Selfishly, I realized that if he
“ticked off the Judges” I would have to live with it as
the attorney for the program. So I used to pump him
about what the issues were and what he was going to
say, and for the first two years I almost broke out in
a sweat while the meeting was going on. Needless to
say I was underestimating both Jake and the Judges.
But Jake had his moments. He once was handling
Chapter 13 cases by telephone conference. The docket

Continued on Page 9

One of Our Own: Jake Miller cont’d

was quite long, and Jake was growing agitated, believing that the Judge was too lenient towards the debtors
when they did not do what was ordered or expected.
He expressed his conviction to the Judge without success in the cases he thought deserved stronger action.
Finally, it came to a head when the Judge paused, and
said he would like to go back to the previous case. Jake
replied, “Your Honor, if you would like to reopen the
last case, you will have to give me a moment because
I threw that file up against the door of my office when
you made your ruling.”
Another hearing is notable. A Seattle businessman
had filed his Chapter 7 in Spokane, with no basis for
jurisdictional venue. Jake filed a motion to dismiss the
case. Judge John M. Klobucher stated from the bench
that Jake was correct but was not going to enter an order
of dismissal because the bankruptcy was almost wound
up. He got up and walked to the door of his chambers,
and literally had his hand on the doorknob, when Jake
asked if he would please enter an order denying his
motion for an order of dismissal. Judge Klobucher said
“No,” he would not. Jake then stated to the closing door,
“Well it is pretty hard to appeal your ruling without
a denial of my motion.” Jake’s frustration was only
exacerbated when debtor’s counsel accompanied him
back to the U.S. Trustee’s office, a ten-minute walk,
rubbing in the fact that he expected Judge Klobucher
to rule in his favor and crowing that the U.S. Trustee
gets less respect than the IRS.
About a year later, Judge Klobucher’s law clerk
called Jake and told him there would be a ruling on
the case. Jake was nonplussed as he thought he lost
that battle months ago. It seems that the debtor filed
in the Eastern District to avoid a little matter of his
cleaning out a pension fund of his employees, and
notice of his bankruptcy was sent to the D.C. address
of the federal agency looking into the matter. However, notice was not given to the local officer who was
currently investigating the fact that the pension funds
disappeared. By the time notice got to the Seattle office, the discharge had been entered. The federal agent
was not dissuaded and moved to reopen the case based
upon fraud. He prevailed. Judge Klobucher started his
oral (and written) opinion with the statement that he
made the mistake of his life by not listening to Jake
and his motion to dismiss. He apologized and went on
to dismiss the case. Jake was very moved that Judge
Klobucher apologized. Jake agrees with all that Judge

Kobucher was a perfect gentleman, and we should not
be surprised that he did so.
Jake spent many years as an Assistant U.S. Trustee
in Spokane. He was extremely successful, due to many
factors. His success can be evidenced by the fact that
most who started with the program with him are still
working there, with the exception of retirees. Jake
mentioned that the U.S. Trustee program has the oldest average age of any component of the Department
of Justice.
But back to why Jake was successful: First of all,
Jake’s knowledge of the Bankruptcy Code and cases
was unmatched. He further was one of the brightest
men that I have ever known, which enabled him to
give great advice.
Secondly, he is a great writer and speaker. He is in
constant demand. If he is on the speakers list for the
program you can expect a knowledgeable and interesting presentation.
Finally, he has a great sense of humor. For example,
one day, after hearing a debtor manufacturing chairs
testify that he was losing $5.00 on each chair, but was
going to turn around his business by making twice as
many chairs, Jake called the staff into the conference
room and gave a fifteen-minute hilarious presentation
as to why the debtor might not succeed.
Jake is a good golfer. He is historically deadly with
his five-iron (but not his putter). One day Jake joined
my brother-in-law and me in a round of golf at Indian
Canyon in Spokane. It is a very narrow, wooded course,
adjacent to the Spokane River and Riverside Park, frequented by moose, coyotes, etc. After we teed off on
hole one, all three of us were uncharacteristically safely
in the fairway. The two of us hit our second shots, and
suddenly, sauntering out of the woods, about 25 yards
away, was a pack of four coyotes. The leader of the
pack was an old male, limping on a bad leg. The other
three were younger, skittish, and held back.
The old male walked out of the fringe of the wood
and sat down directly between Jake and the green. His
motivation for doing so is unknown, but he might have
been hoping that we would share our lunches. However,
we were howling as Jake tried everything to get him
to move. Finally my brother-in-law and I agreed that
the coyote had seen Jake hit shots before and decided
he wasn’t safe in the woods. His only recourse was to
sit between him and the green, as Jake was least likely
to hit him if he did so.
Continued on Page 10
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When the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 was enacted, the Director of the U.S. Trustee program gave Jake the duty of
preparing workshops for the employees of the United
Trustees Program. He obviously had a lot of reading,
analyzing and summarizing to do. And he did it in the
Spokane office, periodically proclaiming to anyone
who would listen that the Act was a good Act, (some
days it was even a “great” act) and would improve
the practice of Bankruptcy Law immeasurably. That
opinion was generally not shared by some others and
seemingly by the judiciary and Bankruptcy Bar of the
Eastern District of Washington. However, much of
Jake’s life has been spent as a contrarian, and he fit
comfortably into the situation. He said very recently
that reality has proved up his opinion, and believes the
practice of Bankruptcy law has improved accordingly.
In 2005, Washington D.C. called. He spent a period
from 2005 to 2007 as Acting Assistant Director for
Review and Oversight. He worked hard, spent long
hours, and found the experience “exciting, fun and
interesting…making contributions to national policy.”
He also had the opportunity to see the city and all of
its cultural treasures.
In 2007, his temporary appointment to Washington
D.C. was over. He still was Assistant U.S. Trustee for
the Eastern District of Washington. He noticed that
the office was getting by just fine without him, and
did not see a niche there anymore. But the position of
U.S. Trustee for Region 18 was open, and he applied.
In 2008 he was appointed Acting U.S. Trustee, and in
2009, was made the permanent U.S. Trustee.
It was obvious to all of us who knew him well that
he was a powerful force in the Region even before he
was appointed U.S. Trustee. Those U.S. Trustees that
came and went recognized his knowledge of the law,
and the fact that he had the respect of his peers in the
five states. Until some years before Jake’s appointment,
some U.S. Trustees were political appointments with
varying bankruptcy experience. It was my impression
that as each of them attempted to mold their own con-

cept of how the program was to work, ultimately they
turned to Jake for assistance.
Now that he is winding down his career in the program, I thought Jake might be reflective. I first asked
him what his greatest success was. He stated that his
greatest success was implementing the 707(b) program
in the Eastern District of Washington. He noted that the
2005 amendments to the Bankruptcy Code basically
adopted what we were doing in this District. He also
remembered, with me, that many in the program turned
up their noses at our emphasis on the program believing that our efforts were misplaced. The Assistant U.S.
trustee for Seattle once told his staff that they were to
do substantial abuse cases only of there was absolutely
nothing else to do. However, Jake believed our efforts
in this area could be of significant help to creditors. It
would be a way for them to get back at least some of
the money lost.
I then asked Jake what his greatest failure was. He
responded by saying that he would let other people
decide. However he did not name the “other people”
lest I interview them.
Finally, I asked Jake how he would like to be remembered. He stated: “I am not generally known as
a reflective man. I guess everyone has a impression
of himself which is usually flattering, and would not
everyone want others to share it?” When pressed, he
finally he summarized by saying that he hoped others
believed that he did the best he could.
Jake will finally have his hours to himself. He will
be able to spend as much time as he can with his wife
Wendy. He will be busy with his hobbies. He is truly a
“Renaissance Man” and will produce wondrous things.
(Once when building a small home he singlehandedly
placed a huge steel beam on the frame. None of us
could understand how he did it.)
But one thing is certain, that Jake has the opportunity to remember that all who know him well have
learned to respect and love him, and the program will
miss him. He is actually too humble to admit that this
is true, but it is.
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Retention of Excess Social Security Act
Benefits In Chapter 7 Proceedings:

Does Retention Constitute “Cause” for Dismissal
for Abuse Pursuant to 11 U.S.C. § 707?

By Timothy Fischer,
Murphy, Bantz and Bury PLLC
Editor’s Note: This is the first of two articles. The
debtors have converted this case to a Chapter 13. The
second article will treat the end result of the chapter 13.
Economic turbulence in the last few years has resulted
in a marked increase in filings by retired persons, many
of whom are very often debtors on fixed retirement
income, including Social Security Act (SSA) benefits.
Given that SSA benefits are exempt from attachment (for
the most part) under federal law, are debtors permitted
to retain excess disposable income derived from SSA
benefits and be a Chapter 7 debtor at the same time? Or
must such debtors convert to a Chapter 13 proceeding
to avoid dismissal for abuse?
Dismissal for Abuse in Chapter 7 Proceedings
Pursuant to the provisions of §707(b) of the Bankruptcy Code (“Code”), a case may only be dismissed
for abuse when:
1. the debtor is an individual;
2. the debts are primarily consumer debts (described by
§101(8) as “debt incurred by an individual primarily
for a personal, family, or household purpose”), and;
3. granting relief in the case would constitute an abuse
of Chapter 7.
Congress created two separate scenarios where a
debtor’s Chapter 7 filing could be an abuse, 11 U.S.C.
§ 707(b)(2) and (3). Section 707(b)(2) provides what
is known as the “means test,” by which bankruptcy
courts may mathematically determine whether a case
is presumed to be an abuse of Chapter 7. If the case
is presumed abusive, it will be dismissed unless the
debtor shows “special circumstances” rebutting the
presumption. 11 U.S.C. § 707(b)(2)(B)(I). However, if
the presumption does not arise under the means test, the
bankruptcy court may still find abuse under §707(b)(3)
based on the totality of the circumstances.
Section 707(b)(3) provides that when considering
whether the granting of Chapter 7 relief would be an
abuse in a situation in which the presumption in paragraph (2)(A)(i) (the “means test”) does not arise or is
rebutted, the court shall consider:

A. whether the debtor filed the petition in bad
faith; or
B. the totality of the circumstances (including
whether the debtor seeks to reject a personal services
contract and the financial need for such rejection as
sought by the debtor) of the debtor’s financial situation demonstrates abuse.
When a debtor is retaining SSA income and is not
an above-median income debtor, the means test would
not be applicable to determine abuse, as explained
below. However if that same debtor had sizeable disposable monthly income, as shown on his Schedule I
and J, would a “totality of the circumstances test” be
applicable?
SSA Benefits in Bankruptcy
Pursuant to 42 U.S.C. § 407:
(a) The right of any person to any future [Social
Security Act] payment under this subchapter shall
not be transferable or assignable, at law or in equity,
and none of the moneys paid or payable or rights
existing under this subchapter shall be subject to
execution, levy, attachment, garnishment, or other
legal process, or to the operation of any bankruptcy
or insolvency law.
(b) No other provision of law, enacted before, on,
or after April 20, 1983, may be construed to limit,
supersede, or otherwise modify the provisions of this
section except to the extent that it does so by express
reference to this section.
- 42 U.S.C. § 407 (emphasis added).
Section 101(10A)(B) of the Code provides that “the
term ‘current monthly income’…excludes benefits
received under the Social Security Act…” 11 U.S.C.
§ 101(10A)(B)(added by the Bankruptcy Abuse Prevention and Consumer Protection Act “BAPCPA”).
Social Security Act Benefits are also not considered
disposable income. Drummond v. Welsh (In re Welsh),
465 B.R. 843, 854 (9th Cir. BAP 2012) (followed by
Anderson v. Cranmer (In re Cranmer), No. 12-4002
(10th Cir. October 24, 2012)(“plain language of the
Bankruptcy Code demonstrates SSI is excluded from
Continued on Page 12
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the projected disposable income calculation”) (distinguishing Hamilton v. Lanning (In re Lanning), 130
S.Ct. 2464 (2010)). The Court in Meyer v. Scholz (In re
Scholz), 447 B.R. 887 (9th Cir. BAP 2011) found that
“Congress enacted § 101(10A)(B) expressly excluding
SSA Benefits from the definition of CMI, which in turn
effectively excludes SSA Benefits from the calculation
of disposable income….” Scholz, 447 B.R. at 893.
Thus it has been made clear by the Ninth Circuit, and
other circuits, that SSA Benefits are excluded under
projected monthly income and current monthly income
under the means test, thereby making it so dismissal
for abuse under § 707(b)(2) will not be available when
dealing with SSA benefits. In those situations, a debtor,
per § 101(10A)(B), would have correctly excluded SSA
benefits from the Form B22A, likely resulting in showing that he is a below median debtor per that analysis.
Even in the situation where a debtor was required to
complete the entirety of Form B22A, the exclusion of
Social Security income from the Form would likely
leave a monthly negative net income.
But how much does BAPCPA’s addition of
§ 101(10A)(B) and the exclusion of SSA benefits from
the Means Test, affect a determination of abuse under
§ 707(b)(3)? Not much, as it turns out.
Retention of SSA Benefits Can Constitute
Abuse per Totality of Circumstances Test
“[T]he totality of circumstances test under § 707(b)(3)
(B) is not tied to or limited by the Mean Test that drives
§ 707(b)(2). By the plain meaning of § 707(b)(3)(B),
the Court must consider the Debtor’s actual financial
situation.” In re Perelman, 419 B.R. 168, 176-77 (Bankr.
E.D.N.Y. 2009) (citing, inter alia, In re Calhoun, 396
B.R. 270 (Bankr. D.S.C. 2008)).
In In re Calhoun, one of two reported decisions
discussing § 707(b)(3)(B) and SSA benefits, the court
was presented with a debtor who, when SSA benefits
were included, had $1,592 in monthly net income. In
re Calhoun, 396 B.R. at 273. However, a presumption of abuse pursuant to § 707(b)(2) did not arise by
way of the Means Test. Id. The court determined that
what was relevant to the § 707(b)(3) analysis was the
debtor’s ability to pay, and analysis must begin with the
Schedules I and J. Id. at 276. The Court held that “the
ability to pay a significant dividend to creditors and
the failure to do so standing alone can be an abuse of
Chapter 7, absent mitigating factors.” Id. Applying the
debtor’s situation to § 707(b)(3)(B), the court stated:
12 • EWB NOTES XXIII.2 • december 2012

The Debtors report and then subtract income from
Social Security, shielding it from creditors. This is
not proper. In two instances Social Security benefits
are specifically excluded from income calculations
by the Bankruptcy Code. Income received under the
Social Security Act is excluded from “current monthly
income” in computing the means test for the purpose
of determining whether a presumption of abuse arises
under § 707(b)(2). Social Security income is also
excluded from the calculation of disposable income
for above median income Chapter 13 debtors. Congress clearly knew how to exclude benefits under the
Social Security Act from consideration but did not do
so in connection with the § 707(b)(3)(B) totality of
the circumstances test. Because this test was added
to the Bankruptcy Code at the same time exclusions
of Social Security Act income were added to other
sections of the Bankruptcy Code the failure to exclude
the benefits is even more significant. Such income
should not therefore be excluded from consideration
in analyzing ability to pay as a component of the
totality of the debtor’s financial circumstances under
§ 707(b)(3). This is consistent with pre-amendment
case law in which courts recognized Social Security
benefits as income.
Id. at 276 (internal citations omitted).
Therefore, the totality of a debtor’s income is examined pursuant to § 707(b)(3)(B), including SSA
benefits, and simple ability to pay can be cause for
abuse. However, would it be appropriate for a court
to consider the applicability of Chapter 13 provisions?
Is Comparison to a Fictional Chapter 13
Proceeding Appropriate?
As set forth above, most courts have found that retention
of disposable SSA income, rather than contribution to
unsecured creditors, may constitute abuse under §707(b)
(3)(B). However, when determining whether a debtor
has violated §707(b)(3)(B) by retaining income that
could be devoted to unsecured creditors in a Chapter 13
proceeding, would it be appropriate for the court to actually consider whether retention of the income would
be permissible in a Chapter 13 proceeding? Or is the
Court required to make a § 707(b)(3)(B) determination
with only what is present before it that time?
Upon a motion for dismissal pursuant to § 707(b)
(3)(B), the court in In re Pak, 343 B.R. 239 (Bankr.
N.D. Cal. 2006) looked at the debtor’s ability to fund a
Continued on Page 13
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Chapter 13 plan, and how income of the debtor would
fund the Plan. Id. at 244-45. The court held:
The actual and anticipated future income must be
considered, rather than simply his “current monthly
income,” in determining the debtor’s “projected disposable income” for purposes of confirming a chapter
13 plan. Thus, this is also the correct income figure to
use in deciding whether to grant or deny a motion to
dismiss a chapter 7 case under section 707(b)(3)(B).
Id. at 245-46 (emphasis added).
The court then went on to determine how the debtor’s
income and expenses would look in a Chapter 13 proceeding. Id. at 246.
The court in In re Skvorecz, 369 B.R. 638 (Bankr. D.
Colo. 2007) was faced with a similar situation. When
considering the U.S. Trustee’s motion to dismiss a
Chapter 7 proceeding § 707(b)(1) and (2), the court
directly addressed applicability of conversion to a
Chapter 13 proceeding, stating that dismissal “would
lead to an absurd result.”Id. at 644. This was because:
If the Court were to dismiss the case pursuant
to section 707(b), the Debtor could refile his case
under Chapter 13 and unsecured creditors would
be paid nothing based upon provisions of sections
1322(f) and 1325 and the deference accorded by
Congress to 401(k) contributions and loan repayments. Alternatively, if the Court were to convert
the case to Chapter 13, “with the Debtor’s consent,”
the same result would obtain. If part of the intent of
Congress in tying Chapter 7 relief to a means test,
was to require a debtor to repay his creditors if he is
able to, then it would be nonsensical that the very
payments or expenses which tip the calculation so
as to create the presumption of abuse, an indication of an ability to repay, are the same payments
or expenses that are excepted from “disposable
income” in a Chapter 13.
Id (emphasis added).
The Skvorecz court subsequently denied the U.S.
Trustee’s motion to dismiss for abuse. Id.
The above holdings are contrasted by the court in
In re Johns, 342 B.R. 626 (Bankr. E.D. Okla. 2006),
wherein the court held that when it came to determining
whether a filing constituted abuse, “[t]his Court need not
examine what possible return the Debtors’ unsecured
creditors would receive in a Chapter 13.” Id. at 629.
In In re Soto, Jr., No. 11-21436-TLM (Bankr. D.
Idaho June 8, 2012), the Debtor objected to the U.S.

Trustee’s dismissal motion pursuant to § 707(b)(3) by
arguing that his retirement income would be exempt
under Idaho law. The court found that:
Debtor provided no authority to support his contention that exempt income should not be considered
when determining a debtor’s ability to repay for purposes of § 707(b)(3)(B). Indeed, applicable case law
contradicts Debtor’s position. In McDonald v. Burgie
(In re Burgie), 239 B.R. 406 (9th Cir. BAP 1999), the
Ninth Circuit BAP recognized that whether property
is exempt from execution is “indirectly relevant”
in chapter 13 through the § 1325(a)(4) calculation of
how much creditors would receive in a chapter 7 and
through the evaluation of good faith under § 1325(a)
(3). Id. at 411 n.8. The BAP continued, however,
by noting that “[a]part from these indirect considerations, a debtor’s right to claim that property is
exempt is irrelevant to its status as disposable income
under chapter 13.” Id. Thus, income that is arguably
exempt may nonetheless be considered when assessing a debtor’s ability to fund a chapter 13 plan, which
in turn informs whether dismissal under § 707(b)(3)
(B) is warranted.
Id.
In summary, courts holding that comparing the instant
proceeding to a Chapter 13 on a dismissal motion for
abuse have done so based on a sort of “end results”
approach, i.e. the likely result if the debtor converts
to a Chapter 13. However, the courts have done so at
their own discretion, as there isn’t any specific authority under the Code for such an approach. The courts
that have declined to do have limited their approach
to what is before the court at that time, and what the
Code actually provides.
The strict approach makes sense, as hewing strictly
to the Code leaves less room for varying results, and
reaches the express intent of Congress (ignoring whether
the implicit intent of Congress is being followed). But
does the “end results” approach provide a better outcome? An outcome which is less wasteful of limited
Chapter 13 administrative resources?
Circuitous Reasoning?
The above question highlights the most interesting part
of this analysis. For instance, if a Chapter 7 debtor is
determined to have disposable income that must be
contributed to pay unsecured creditors, but in a Chapter 13 the same disposable income is not required to
Continued on Page 14
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be devoted to unsecured creditors, then what exactly is
the point in forcing a debtor to convert to Chapter 13?
And if income recognized as disposable in a Chapter 7
proceeding is not recognized as disposable in a Chapter 13 proceeding, then is that debtor even permitted to
be a Chapter 13 debtor, or will he be seen as having no
disposable income available to pay unsecured creditors?
Courts that have held strictly to requiring conversion or dismissal have followed a strict reading of the
required statutes, or have pointed to the overall need
to prevent abuse in bankruptcy cases. However, such
holdings prompted the court in In re Delbecq, 368 B.R.
754, 760 (Bankr. S.D. Ind. 2007) to comment:
With all deference to its colleagues in Oklahoma
and Ohio, the Court takes issue with the above reasoning. In applying § 707(b)(2)’s presumption of abuse,
there is simply no logic to essentially forcing a debtor
into a Chapter 13 case if the distribution in that case
will yield nothing to unsecured creditors. In this Court’s
opinion, the administrative cost of Chapter 13 to the

entire bankruptcy system alone makes such a result illadvised. It is also consistent with Congressional intent.
Id. at 760 (commenting on the decisions in In re Castle, 362 B.R. 846 (Bankr.N.D.Ohio 2006) and In re
Johns, 342 B.R. at 629).
Most recently in the Bankruptcy Court for the Eastern
District of Washington, the Honorable Patricia C. Williams held that it is inappropriate to analyze what the
result would be if a debtor converted to a Chapter 13,
thus hewing to the strict approach. Under the Court’s
analysis, it was only appropriate, upon the U.S. Trustee’s
motion to dismiss pursuant to § 707(b)(3), for the Court
to examine disposable income as shown in the debtors’
Chapter 7 Schedules, and not what may occur in a
Chapter 13 proceeding. In re Berry, 12-01226-PCW.
The Court granted the Trustee’s motion to dismiss,
but gave the debtors the opportunity to convert to a
Chapter 13, which the debtors promptly did.
The end result in the Chapter 13 proceeding, however,
will have to be the subject of a follow-up article.
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