
E a s t E r n 
Washington 
Bankruptcy
P U B L I S H E D  f o r  M E M B E r S  o f  T H E  B a n k r U P T c y  B a r  a S S o c I a T I o n  •  E a S T E r n  D I S T r I c T  o f  W a S H I n g T o n

NOTES
VoLUME XXIII, nUMBEr 1 • May 2012

Inside…
U.S. Trustee’s Notes ..................................................2

Finance Report ..........................................................3

Chapter 13 Report .....................................................3

From the Clerk ..........................................................4

Case Notes ................................................................5

A Lack of Interest in Entz-White: ..............................6

Pendency Interest and Cure in the 9th Circuit ...........6

IRS Priority Claims in Chapter 11 Plans: 
Are Equal Periodic Payments Required? ...........9

‘Show Me the Note’ – A Review at in re Veal ..........11
Motions to Extend the Automatic Stay 

under 11 U.S.C § 362(c)(3) and (4) ..................15

Continued on Page 6

Board Members Elected
By Ian Ledlin, Attorney

John o’Leary and todd reuter were recently elected to 
the Board of Directors of the Bankruptcy Bar associa-
tion for the Eastern District of Washington. John is a 
member of the kennewick firm of hames, anderson 
& Whitlow, kennewick; he is filling tri-cities/Walla 
Walla Director’s position #2. todd reuter is a lawyer 
with kL gates LLp. he will take over the spokane 
county position #2.

howard M. neill was re-elected to a second term as 
the circuit position Director. howard is a partner with 
aitken, schauble, patrick, neill located in pullman.

thanks to outgoing Directors Bill hames and kevin 
o’rourke for the service they have given to our Bar 
association.

22nd Annual Bankruptcy Seminar and Retreat
By Ian Ledlin, Attorney

the 22nd annual Bankruptcy seminar and retreat will 
take place June 15–16, 2012 at sun Mountain Lodge 
in Winthrop, Washington. this year’s program will 
feature 7½ hours of cLE credit, at the bargain rate of 
$30.00 per credit hour (or even less if you register by 
June 1). as always, a stellar faculty will cover topics of 
interest to debtor, creditor, consumer, and commercial 
practitioners.

Robin E. Phelan will teach us a number of tactics 
(both clever and stupid) used by lawyers that worked 
(or not) in their bankruptcy cases. robin is a member 
of the haynes and Boone firm in Dallas, texas. he 
is a frequent speaker at seminars both in the united 
states and internationally. he is the author of numer-
ous publications, is a contributor to major treatises 
on bankruptcy, and has been published many times in 

bankruptcy journals. he has testified before both the 
congressional Bankruptcy review commission and 
the united states congress on insolvency matters. he 
has participated in a program sponsored by the united 
states Department of state and the united nations to 
develop model cross border insolvency provisions, 
has been a delegate to the united nations commission 
on international trade Laws and has participated in a 
White house program to improve the united states 
bankruptcy system.

Professor Stephen L. Sepinuck will present an 
update of secured transactions Law. prof. sepinuck 
has been on the faculty of gonzaga university school 
of Law since 1991, where he teaches courses on se-
cured transactions, Bankruptcy, sales, contracts, and 
property. professor sepinuck has authored books and 
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U.S. Trustee’s Notes
By Gary W. Dyer, Assistant U.S. Trustee 

(Spokane)
Individual Washington Debtors with LLCs
individuals who own one or more LLc interests fre-
quently file for voluntary bankruptcy. What are the 
likely consequences for debtor, the trustee, and the 
other members of the LLcs?

it is clear that the LLc interests are property 
of the estate once the individual debtor files for 
bankruptcy. the interests once held by the debtor 
are now held by the trustee. under the LLc agree-
ment or under state law, the trustee may now be an 
assignee of the agreement.

the LLc agreement may express the rights of an as-
signee, and if not, then the revised code of Washington 
controls. knowing the effect of assignment on the LLc 
interest, and what a trustee might do, may impact a 
debtor’s decision to file a bankruptcy case. a debtor’s 
attorney should carefully review the state statute and 
the LLc articles and operating agreement before mak-
ing a final recommendation to file bankruptcy for the 
individual member. 

in Washington, pursuant to rcW 25.15.130, upon as-
signment the debtor ceases to be a member of the LLc, 
and the successor attains the status of an assignee. the 
rights of the assignee are defined in rcW 25.15.250 
and .260. two important provisions have implications 
for an individual considering bankruptcy: 

First, if the statute applies, the trustee will have the 
right to participate in the distribution in profits and 
losses, and to receive distributions and any allocation 
to which the debtor was entitled. the debtor will have 
no entitlement at all.

second, under the statute the assignee has no right 
to participate in the management of the business and 
affairs of the LLc unless all members approve or as 
otherwise provided in the agreement. if the debtor 
is the sole member of the LLc, however, these non-
economic rights may have passed to the trustee upon 
the bankruptcy filing.  

What will a chapter 7 trustee do when a debtor lists a 
membership in a single member LLc? For the purposes 
of maximizing the return to creditors, the trustee will 
review the LLc’s articles and agreement. the trustee 
will want to know the assets and liabilities of the LLc. 
upon a review of those documents, in a single member 
LLc, the trustee may elect to become the member of 

the LLc and consent to the LLc’s continuation. if the 
interest has value, the trustee may object to any exemp-
tion of the LLc interest and attempt to sell the interest, 
or force a wind-up and dissolution of the LLc pursuant 
to state law. the trustee may also attempt to file the 
single member LLc into its own bankruptcy. the courts 
have been fairly consistent in deciding that a chapter 
7 trustee can cause the LLc to file its own bankruptcy 
case; individual debtor member has no authority to do 
so. and finally, if the interest has no value, the trustee 
may affirmatively abandon the interest.

in a multiple member LLc, the trustee has additional 
considerations, since the LLc agreement might be an 
executory contract. if the LLc agreement is an execu-
tory contract, the debtor’s interest in the LLc does not 
vest in the estate until the trustee assumes the contract. 
there may be important provisions in the LLc agree-
ment restricting assumption of the agreement. alter-
natively, a trustee might reject the executory contract 
because of the burdens imposed by the agreement and 
the lack of value to the estate. if the trustee does not 
act, a rejection may occur simply with the passage of 
time pursuant to Bankruptcy code § 365. on the other 
hand, in the multiple member LLc setting, the failure 
of the LLc to timely act in accordance with its own 
agreement to disassociate (and perhaps buy out) the 
debtor-member may be a waiver of the right.

in chapter 11, many of the same considerations 
discussed above apply, with the debtor in possession 
assuming the rights and responsibilities of the trustee. 
the debtor in possession could be considered an as-
signee when the debtor files the chapter 11 petition. the 
filing would then trigger the statute or provisions of the 
LLc agreement regarding assignment. in any event, 
the LLc may not be a shield for the debtor to continue 
to operate the LLc’s business without the oversight of 
the court or creditors. For example, a transfer of any 
LLc interest during the chapter 11 proceeding without 
notice or court approval could later be undone.

careful debtors’ attorneys are aware that individual 
debtors who own interests in LLcs give rise to unique 
and often thorny issues. practitioners who are not so 
careful could expose their clients to unexpected con-
sequences. Bankruptcy judges in Eastern Washington 
seem to pay particular attention to “entity” issues, 
often—and especially—when those issues are not 
recognized or appreciated by counsel for the debtor.
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Finance Report
Bankruptcy Bar Association

Summary of Checking Account 
1/1/12 - 4/14/12

incoME/EXpEnsE
incoME
2012 Dues-Lawyers 3,635.00
2012 Dues-support staff 375.00
 ________

totaL incoME 4,010.00
EXpEnsEs
2012 sun Mt-Expenses 44.34
Bank charges-Bank charges -3.00
Board solicitation 35.68
newsletter 78.26
organization-Expenses 74.63
seminar-Expenses 321.78
 ________
totaL EXpEnsEs 551.69
 ________
totaL incoME/EXpEnsE 3,458.31
checking Book Balance: 4/l4/12: $13,515.24
checking Bank Balance 3/31/12: $13,578.61
savings Bank Balance 3/31/12: $12,732.83

2012 Lawyer Members 4/14/12: 179
2012 support Members 4/14/12:  22
2012 total Members 4/14/12:  201
2011 Lawyer Members 12/31/10:  239
2011 support Members 12/31/10:  22
2011 total Members 12/31/10:  261

Chapter 13 Report
By Mike Todd, Attorney for the Chapter 13 Trustee 

as of april 15, 2012 there were approximately 3,855 
active chapter 13 cases in this district, including 109 
new cases filed during the month of March. one year 
ago there were approximately 3,658 active chapter 13 
cases with 141 cases filed during March 2011. While the 
monthly filings are down, the overall number of cases 
has risen by approximately 197. as of april 15, 2012, 
there were approximately 267 unconfirmed cases, of 
which only 29 were more than 90 days past their first 
meeting of creditors. Disbursements for the month of 
March 2012 included approximately $1,567,029.00 
disbursed to secured creditors, approximately 
$162,143.00 disbursed to priority creditors, approxi-
mately $721,875.00 disbursed to general unsecured 
creditors, and approximately $210,753.00 disbursed 
to debtors’ attorneys. During the same month last year 
this office disbursed approximately $1,468,416.00 to 
secured creditors, approximately $84,780.00 to prior-
ity creditors, approximately $620,530.00 to general 
unsecured creditors, and approximately $158,601.00 
to debtors’ attorneys. Disbursements for our fiscal 
year-to-date (october thru april 15, 2012) include 
approximately $10,813,258.00 disbursed to secured 
creditors, approximately $955,355.00 disbursed to pri-
ority creditors, approximately $4,857,672.00 to general 
unsecured creditors, and approximately $1,332,816.00 
disbursed to debtors’ attorneys. Fiscal year-to-date 
figures for the same period last year included approxi-
mately $10,198,405.00 disbursed to secured creditors, 
approximately $748,782.00 disbursed to priority credi-
tors, approximately $4,186,314.00 disbursed to general 
unsecured creditors, and approximately $1,357,180.00 
disbursed to debtors’ attorneys. these figures represent 
an overall increase of 8% from a year ago at this time.

Members of the chapter 13 trustee’s office will be 
attending the annual national association of chapter 
thirteen trustees in new orleans, Louisiana later this 
summer. this year’s seminar will focus on mortgage 
claim issues and loan modifications as well as a variety 
of other interesting topics.

Submission Guidelines
attention to these guidelines will save time and 
money in the production of noTES:
• always use “Title case” for headlines and section 

headers, never “aLL caPS.”
• never use tabs or spaces to indent.
• only one space after period (.) or colon (:); only 

one return at the end of each paragraph.
• Proof-read carefully.
• Save in Word (.doc) format (but noT Word 

2007). If you use WordPerfect, save as .rtf.
• for extra safety, ZIP file before sending.
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From the Clerk

Continued on Page 5

By Beverly A. Benka, Clerk of Court
Shannon O’brien, Chief Deputy Clerk

Dianna Cunningham, Operations Analyst
Bankruptcy Filings Decrease
Filings in the federal courts fell 11.5% in 2011. there 
was a similar reduction locally with a 13% decrease. 
calendar year 2011 is the first year of national filing 
reduction since 2006, although local filings were down 
1% in 2010. a total of 919 cases were filed during the 
first two months of 2012 in the Eastern District. chapter 
7s represented 80%, with chapter 13s at 20%. there 
were 3 chapter 11s filed and no chapter 12s. Filings in 
the district increased 20% between January and Febru-
ary of 2012, according to historical patterns. this filing 
spike is in line with national historical trends, and the 
rate of increase between the two months throughout the 
courts was close to 19%. Filings typically rise during 
the first three months of the calendar year regardless 
of the increase or decrease by year-end.
Proposed Local Bankruptcy Rule 7008-1
the bankruptcy court has issued for public comment 
proposed LBr 7008-1 to address issues raised in stern 
v. Marshall, 131 s. ct. 2594 (2011), regarding consent 
to bankruptcy court jurisdiction in disputes outside the 
statutory definition of “core” bankruptcy issues. the 
text of the proposed rule is available on the court’s Web 
site, www.waeb.uscourts.gov. please send comments 
to localrulecomments@waeb.uscourts.gov or to the 
clerk of court, u.s. Bankruptcy court, p.o. Box 2164, 
spokane, Wa 99210-2164, no later than May 4, 2012.
Standing Advisory Committee Meeting 
the next meeting of the standing advisory commit-
tee will be held on June 14. any suggestions relating 
to local rules, local forms, or other court matters for 
consideration by the committee may be sent to the clerk 
at Beverly_Benka@waeb.uscourts.gov.
Form Revisions
the chapter 13 plan (LF 2083), section iV.c., has been 
revised to comport with FrBp 3002.1. also, Debtor’s plan 
payment Declaration (LF 2083a), paragraph 2, has been 
changed to be consistent with §1326(a)(1) of the code. 
the revised forms can be found on the court’s Web site.
Reaffirmation Agreement Hearing
a hearing is scheduled when a reaffirmation agreement 
has not been negotiated by counsel. When the agreement 

is filed by a creditor without the signature of the debtor’s 
attorney, the attorney may expect a call from the clerk’s 
office to confirm that it was not negotiated by counsel. 
if the attorney did negotiate the agreement, the missing 
signature can be remedied by filing an amended reaf-
firmation agreement with the omitted signature.
CM/ECF Release 4.3
a minor release was installed in March of 2012. the 
Judicial conference of the united states authorized an 
increase in the electronic public access fee from $.08 
per page to $.10 per page effective april 1, 2012, and 
the release supports that change.
Automated Clearinghouse (ACH) Payments
attorneys paying filing fees in the cM/EcF system 
now have the option to pay by direct debit from a bank 
account as well as by credit card. to utilize the ach 
option, routing, account and check numbers must be 
provided at the payment screen. ach payments are 
growing in popularity among electronic filers.
RSS Feed
automatic notification of case activity is available to 
pacEr subscribers through the use of an rss feed. 
the feed is free and provides summarized text such as 
the name of a document, with links to the document 
and docket. to actually view the document or docket, 
users must log in to pacEr. to sign up for the feed, 
visit the pacEr Web site at www.pacer.gov and then 
click on the rss icon. the feed allows for a quick way 
to stay on top of activity in a particular case.
Next Generation Electronic Filing
preparation for the next system of electronic filing is 
progressing. requirements gathering for a new software 
system, a two year process, has recently been completed. 
in addition to input from within the Judiciary, the process 
included getting feedback from 63 outside stakeholder 
groups, whose preferences in a new filing system in-
cluded the ability to sign on to any court system with 
one password, batch filing, customizable reports and 
improved search capability. With the completion of the 
first phase of the process, prioritization and a develop-
ment of a schedule for design and delivery of the new 
system will begin. nearly six million docket entries are 
electronically filed each month nationally, with about half 
of those made by non-court staff. the new program will 
improve functionality based on the functional require-
ments identified by internal and external users.
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From the Clerk cont’d
Internal Case Number Assignments
With the retirement of patricia Elser, a 25-year veteran 
of the court, case administrator digit assignments have 
been updated. the current distribution is as follows, 
although any case administrator in either spokane or 
yakima can help with case questions.

Barb trosvik  00-11
nydia urlacher 12-20
Erin coppin  21-28
stephanie Mann 29-36
kathleen chamberlin 37-48
kerrie Masters  49-59
Jill Laurie  60-65
terri harvey  66-75
Lee Wolfand  76-87
Wendy Jo imming 88-99

Requests to Discontinue 
Notices of Electronic Filing
an event is available in the cM/EcF dictionary for 
attorneys to discontinue receiving email notification 

of documents filed. once docketed by the attorney, 
the court will remove the primary email address from 
the attorney table. however, if the attorney has any 
additional addresses in his cM/EcF account, that 
address will still receive the notice of Electronic 
Filing. currently, the program does not provide for 
discontinuing those notices.
Restricted Documents in Closed Cases
in september, 2010, the Judicial conference 
amended its privacy policy to restrict public access 
through pacEr to documents in bankruptcy cases 
that were filed before December 1, 2003, and have 
been closed for more than one year. this change 
went into effect automatically with the installation 
of cM/EcF Version 4.1 at the court in June of 2011. 
printed copies of those documents are still available 
by mail, and at the front counters or public access 
terminals at the court.

Case Notes
From Judge Patricia C. Williams

Sandra Marra, No. 11-02875-PCW13
Issue:	Exemptions
the debtor resided on a single parcel of real property 
which had two dwellings. the debtor divided the parcel 
into two separate tax parcels based on her understand-
ing that the county zoning code so required. the issue 
was whether the debtor could exempt both tax parcels 
under rcW 6.13.010 as arguably they were actually 
used as one parcel and constituted a single residential 
parcel with an appurtenant dwelling unit as defined in 
the growth Management act, chapter 19.40.100. after 
an evidentiary hearing, the court denied the exemption. 
the court’s oral decision can be accessed from the case 
docket under docket no. 77.
Arnold and Kimberly Allen, 
No. 11-01152-PCW13
Issue:	Objection	to	Claim
an objection to claim was filed by the debtor. the 
original proof of claim was filed by Wells Fargo, d/b/a 
america’s servicing company. an amended proof of 
claim was filed by u.s. Bank. the issue was whether 
either was a “person entitled to enforce the note” and 

thus had standing to file the proof of claim. the origi-
nal note had been assigned and reassigned and sold on 
the mortgage market through a complicated series of 
transactions which are described in the written decision.

the original assignment of the note was based upon 
a Lost note affidavit and the issue was whether an 
assignee may enforce a lost note. the court’s deci-
sion concluded that it could. the note was endorsed 
in blank and the issue was whether the specific blank 
endorsements appearing on the note were sufficient 
to transfer the right to enforce the note. the decision 
concluded that the endorsements in blank were suf-
ficient. another issue required a detailed analysis of 
the pooling and servicing agreement to which u.s. 
Bank was a party and which appointed Wells Fargo 
its “master servicer.” after analysis of the specific 
provisions of the pooling and servicing agreement, 
the court’s decision concludes that u.s. Bank was a 
“person entitled to enforce the note.”

the decision should be read for an understanding of 
all the issues and the basis of the court’s decision. the 
court’s written decision can be accessed from the case 
docket under docket no. 90. the decision is on appeal 
with the Bap. readers should check to determine if a 
Bap decision has been issued.
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A Lack of Interest in Entz-White:
Pendency Interest and Cure in the 9th Circuit

By Brent Haslam, 
Judge Hanel Scholarship Recipient

I. Introduction
the controlling case in the 9th circuit regarding pendency 
interest in a bankruptcy case is In re Entz-White.1 in Entz-
White the court held that a chapter 11 bankruptcy plan that 
made provision for paying all arrearages on a debt which 
matured naturally, actually cured the default occasioned by 
failing to pay on the debt.2 therefore, the debtor could avoid 
any consequences of the default, including the post-default 
interest rates included in the original contract.3

1  In re Entz-White Lumber and Supply, Inc., 850 F.2d 1338 (9th cir. 
1988). 

2  In re Entz-White, 850 F.2d at 1342. 
3  Id. 

22nd Annual Seminar and Retreat cont’d
articles on a variety of subjects. he has served as an 
advisor to the Drafting committee that revised article 9 
of the uniform commercial code, as chair of the 
aBa’s ucc committee, and as aBa advisor to the 
Joint review committee for article 9 of the uniform 
commercial code.

Judge Patricia C. Williams and James D. Perkins 
will discuss problems that arise when a debtor who should 
be in a chapter 13 case cannot due to eligibility or other 
problems. Judge Williams has been on our Bench since 
1997 and has served as the chief Bankruptcy Judge for the 
ninth circuit. Jim perkins is a trial attorney for the united 
states trustee program, and is also an adjunct professor at 
Whitworth university.

Robert D. (“Jake”) Miller will inform us of how to watch 
for and how to avoid improper creditor practices in bank-
ruptcy cases. Jake is the united states trustee for region 
18, which includes Washington, idaho, Montana, oregon, 
and alaska. Jake was the assistant united states trustee 
for the Eastern District of Washington at spokane. he has 
been with the united states trustee program since 1988.

negotiating cash collateral and Dip agreements can be a 
difficult task for both debtors and creditors alike. Geoffrey 
Groshong and Bruce Borrus will explain how to avoid 
pitfalls and traps while working through this process. geoff 
is a partner of Miller nash LLp and Bruce is a principal with 
riddell Williams ps, both in seattle. Both of these speak-
ers have extensive bankruptcy practices and have written 
numerous articles for professional publications.

a ninth circuit case Law update will bring attendees 
current on recent interpretations of bankruptcy law in the 
ninth circuit. prof. sepinuck will join Judge Frank L. 
Kurtz and Mary Jo Heston to discuss recent developments 
in the law. Judge kurtz has been on our Bench since 2005, 
and is our chief Bankruptcy Judge. prior to that he served 
on the Washington state court of appeals, Division iii. 
Mary Jo heston is a shareholder in the seattle law firm of 
Lane powell pc. she has taught debtor/creditor/bankruptcy 
courses at the seattle university and the university of 
Washington schools of Law, and has lectured nationally, 
internationally and locally on bankruptcy related issues.

the program will close with an opportunity to ask hard 
questions of the Judges, the clerk of the court, and rep-
resentatives from the office of the united states trustee. 
chief Judge kurtz, Judge Williams, Judge rossmeissl, clerk 
of court Beverly Benka, Jake Miller, and attorney for u.s. 
trustee gary Dyer will be on hand to answer those questions. 
anonymity will be guaranteed by moderator gary t. Farrell.

so much for the seminar; now it’s time to talk about the 
retreat. the Friday Banquet will feature Jane Pearson, 
who will recount anecdotes about governor John connally’s 
chapter 11 case. you won’t want to miss the hospitality 
suite on thursday and Friday nights, sponsored by hames, 
anderson & Whitlow. Fun things to do include golfing, 
river rafting, horseback riding, road and mountain biking, 
boating, tennis, volleyball, badminton, croquet, horseshoes 
and swimming.

For a registration brochure send an email to ian@spokelaw.
com.

this article respectfully disagrees with the Entz-White 
opinion’s analysis and conclusion. section 3a of this article 
will address the Entz-White court’s reasoning and holdings 
in comparison with the law in other circuits to argue that 
the ruling misinterprets the Bankruptcy code to the detri-
ment of creditors. additionally, section 3B will examine the 
1994 amendments to the Bankruptcy code, which directly 
affect the validity of the Entz-White ruling. this article 
will demonstrate that not only is other-jurisdictional law 
at odds with Entz-White, but congress’ amendments to the 
Bankruptcy code in 1994 specifically address some of the 
issues which Entz-White proposed to settle, and make the 
validity of Entz-White even more dubious. the holding is 
now something of an anachronism.

Continued on Page 7
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II. Background
in March of 1982 great Western Bank & trust (“great West-
ern”) loaned $2 million to Entz-White Lumber & supply 
(“Entz-White”).4 in February 1983, great Western loaned 
another $600,000 to Entz-White. originally the loans were 
going to mature on June 1983, but great Western extended 
the loans to June of 1984, and loaned an additional $591,000 
to Entz-White.5 in april 1984 Entz-White executed a promis-
sory note in the amount of $3,170,175.6 the note’s provisions 
included an interest rate “equal to great Western’s prime rate 
plus 1.5%. it also provided that ‘[a]ll obligations hereunder 
(including principal, interest, costs and fees) not discharged 
when due or upon ‘demand’ shall bear interest, until paid in 
full, at the greater of (i) a per annum rate equal to...(150%) 
of the rate set forth above, or (ii)…(18%) per annum.’”7 
the above provision of the promissory note proved to be 
the center of contention between the two parties.

the note matured naturally on June 1, 1984. Entz-White 
defaulted by non-payment and on august 17, 1984 filed for 
relief under chapter 11 of the Bankruptcy code.8 subse-
quently, Entz-White’s reorganization plan was confirmed 
by the bankruptcy court, and according to the plan’s provi-
sions, great Western received payment on april 26, 1995, 
of $3,492,471.9 the payment included the principal amount 
noted on the promissory note plus the interest, which accrued 
at 1.5% above the prime rate of great Western. if Entz-
White had paid at the post-default rate of 18%, an amount 
of $190,617 would have been added to the total payment. 
great Western appealed to the 9th circuit arguing that they 
were entitled to the default rate of interest. the 9th circuit 
affirmed the decision of the bankruptcy court and district 
court stating that the plan cured the default and therefore 
any consequence of that default.

the court’s attention focused mainly on 11 u.s.c §§ 1123, 
1224.10 the court also relied on a second circuit opinion 
for its discussion of “cure.”11 Entz-White quotes directly 
from that opinion stating that “‘a default is an event in the 
debtor-creditor relationship which triggers certain conse-
quences…. curing a default commonly means taking care of 
the triggering event and returning to pre-default conditions. 
the consequences are thus nullified. this is the concept of 
‘cure’ used throughout the Bankruptcy code.’”12 under 
this definition Entz-White argued that it cured the default 
4  Id. at 1339.
5  Id. 
6  Id.
7  Id.
8  Id.
9  Id.
10  Id. at 1340-41. 
11  In re Taddeo, 685 F.2d 24 (2d cir. 1982).
12  In re Taddeo, 685 F.2d 26-27 (2d cir. 1982) (quoted in In re Entz-

White Lumber and Supply, Inc., 850 F.2d 1340 (9th cir. 1988)). 

Lack of Interest in Entz-White	cont’d
by paying the arrearages of its debt under the chapter 11 
reorganization plan. therefore, it avoided any of the con-
sequences of default.13 great Western argued that in fact, 
“congress intended to allow debtors to cure only those 
defaults the consequences of which are solely acceleration 
of the remaining payments due.”14 this argument was based 
on a reading of 11 u.s.c. § 1124(2). the pertinent parts of 
subsection 1124(2) are as follows:

[a] class of claims or interests is impaired under a 
plan unless, with respect to each claim…of such class, 
the plan… (2) notwithstanding any contractual provision 
or applicable law that entitles the holder of such claim 
or interest to demand or receive accelerated payment of 
such claim…after the occurrence of default…(a) cures 
any such default that occurred before or after the com-
mencement of the case under this title…; (B) reinstates the 
maturity of such claim…as such maturity existed before 
such default; (c) compensates the holder of such claim…
for any damages incurred as a result of any reasonable 
reliance by such holder on such contractual provision or 
such applicable law; and (D) does not otherwise alter the 
legal, equitable, or contractual rights to which such  
claim…entitles the holder of such claim….15

the court found great Western’s argument that the “not-
withstanding” provision of subsection (2) meant that cure 
can only be applied to an obligation accelerated by default 
a “strained reading of the statute.”16 the court went on to 
state that the “natural” reading of subsection (2) shows that 
a chapter 11 plan can cure all defaults, which would obvi-
ously include, but not be limited to, defaults that result in 
acceleration.17 additionally, the legislative history noting 
congress’ concern with defaults resulting in acceleration was 
not demonstrative evidence that only defaults of that kind can 
be cured.18 therefore, Entz-White can cure its default even 
though it did not result in acceleration. and as the chapter 
11 plan cured the default by paying off the note, Entz-White 
is entitled to avoid the consequences of default including the 
default interest rate demanded by great Western.19 the court 
finished this portion of its opinion with the statement that it 
“is clear that the power to cure under the Bankruptcy code 
authorizes a plan to nullify all consequences of default, includ-
ing avoidance of default penalties such as higher interest.”20

13  In re Entz-White, 850 F.2d at 1340. 
14  Id.
15  11 u.s.c. § 1124(2).
16  In re Entz-White, 850 F.2d at 1341. 
17  Id.
18  Id.
19  Id. at 1342. 
20  Id.
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III. Argument
A. Entz-White should be reversed because it 
erroneously interprets the Bankruptcy Code.
it should be noted at the first, that “[n]o other circuit has 
adopted Entz-White.”21 indeed a keycite search on Westlaw 
reveals that it has not been followed by any appellate level 
court, or any bankruptcy court outside of the 9th circuit. 
after twenty-three years Entz-White has certainly not aged 
well. this section will examine two court opinions at odds 
with Entz-White. the discussion will focus more on each 
court’s analysis of Entz-White and less on the facts of each 
individual case. in In re Moody the court states “Entz-White 
deals with general bankruptcy principles but fails to recog-
nize the importance of unimpairment.”22

the Moody notes that Entz-White reads 11 u.s.c. § 1124(2) 
incorrectly as the means to cure a default. rather, 1124(2) 
is a way to measure impairment, not a roadmap for how to 
cure.23 additionally, Entz-White impermissibly “attempts to 
read the Bankruptcy code without reference to cure rights 
under state law.”24 By so doing, it fails to properly see how 
important unimpairment is. this approach effectively turns 
1124(2), which is in its nature definitional, into a way for a 
debtor to cut off a creditor’s contractual and state law rights 
that allow for the collection of default interest. applying 
the Moody court’s analysis to Entz-White reveals that great 
Western was actually an impaired creditor and should have 
been able to object to the confirmation of Entz-White’s 
chapter 11 plan because a disallowance of default interest 
certainly harms great Western, and a harmed creditor is an 
impaired creditor. For the purposes of “cure” then, Entz-
White read a definitional section of the Bankruptcy code as 
a prescription, and failed to consider that denying default 
interest would impair great Western.

another case disagreed with Entz-White centered on 
the rights of certain parties in a bankruptcy proceeding to 
receive a default interest rate. in In re Ace-Texas the bank-
ruptcy court refused to adopt Entz-White’s reasoning as to 
cure and as to default interest.25 regarding cure, the court 
quotes from legislative history which states that “‘a claim 
or interest is unimpaired by curing the effect of a default 
and reinstating the original terms of an obligation when 
maturity was brought on or accelerated by the default.’”26

this legislative history lays bare one fundamental flaw 
in the Entz-White reasoning. the history refers to circum-
stances dealing with maturity after a default, regardless of 
21  In re Moody National SHS Houston H, LLC, 426 B.r. 668 (Bankr. 

s.D. tex., 2010). 
22  In re Moody, 426 B.r. 668, at 672. 
23  id. at 672.
24  Id.
25  In re Ace-Texas, Inc., 217 B.r. 719 (Bankr. Del., 1998). 
26  In re Ace-Texas, Inc., 217 B.r. at 727 (quoting s.rep. no. 95-989, 

95th cong., 2d sess. 120 (1978) (emphasis added)). 

whether those circumstances are acceleration or not. so 
even if Entz-White’s interpretation of subsection 1124(2) 
was correct, the legislative history states that unimpairment 
is only available when a default is cured that resulted in 
maturity. in Entz-White, the obligation matured naturally on 
June 1, 1984. Default did not result in maturity. therefore, 
there was no cure available to Entz-White according to 
the legislative history. granted the language of the statute 
controls over legislative history, but the legislative history 
informs the reading of the statute as to the drafter’s true 
intent.  In re Ace-Texas cited with approval the following 
treatise language regarding Entz-White:

[Entz-White] appears to be in error. section 1124(2) ap-
plies only to the curing of defaults that have accelerated the 
debt. there was no issue of cure before the court in Entz-
White. the entire debt was due without acceleration. the 
impairment rule applicable to unaccelerated debt should 
therefore apply. under that rule, impairment can  be 
avoided only if the plan proposes cash payment in the full 
amount of the claim in accordance with the parties’ agree-
ment. When the agreement requires a higher postdefault 
rate of interest, this means the higher interest must be paid. 
any other treatment would alter the creditor’s rights.27

the above quotation is a fair summation of the arguments 
against the Entz-White holding. the holding allows for the 
cure of default whether it was brought on pre or post maturity, 
and regardless of whether this resulted in acceleration of the 
obligation. in so doing, it allows debtors to treat impaired 
creditors as unimpaired, and to override contractual and state 
law requirements regarding default rate interest.
B. Entz-White should be reversed because 
1994 amendments to the Bankruptcy Code 
eviscerate its holding.
in 1994, 11 u.s.c. § 1123(d) was added to the Bankruptcy 
code. it arguably should put an end to the issue of how to 
cure a default under the code. section 1123(d) reads as fol-
lows: “notwithstanding subsection (a) of this section…if it is 
proposed in a plan to cure a default the amount necessary to 
cure the default shall be determined in accordance with the 
underlying agreement and applicable nonbankruptcy law.”28 
this section does not mention 11 u.s.c. § 1124(2), which 
buttresses the Moody court’s reasoning that section 1124(2) 
is merely definitional. Further, the added language looks to 
the underlying agreement, i.e. the contract, and state law 
for how to cure. therefore, if a contract has a valid default 
interest provision that satisfies tests of reasonableness and is 
in accordance with state law, then the creditor must receive 
the default interest rate in order to remain unimpaired.
27  In re Ace-Texas, Inc., 217 B.r. at 727 (quoting James F. Queenan, 

Jr., chapter 11 theory & practice § 30.15, at 30:49 (1994)).
28  11 u.s.c. § 1123(d).

Lack of Interest in Entz-White	cont’d
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indeed the 5th circuit has weighed in on the effect of 1123(d) 
on Entz-White. in Southland Corp. v. Toronto-Dominion, the 
5th circuit stated that, “congress, in bankruptcy amendments 
enacted in 1994, arguably rejected the Entz-White denial 
of contractual default interest rates.”29 Even the 9th circuit 
Bankruptcy appellate panel questioned the holding of Entz-
White given the new additions to the Bankruptcy code. in 
Hassen Imports P’ship v. KWP Fin.VI, the panel stated, “… 
the future of that [Entz-White] holding is in doubt, as the 
1994 amendments to section 1123 added subsection (d) to 
provide that the amount necessary to cure a default under 
a chapter 11 plan shall be determined in accordance with 
the underlying agreement and applicable non-bankruptcy 
law.”30 however, that was eleven years ago, and the holding 
29  Southland Corp. v. Toronto Dominion, 160 F.3d 1054, 1059 n. 6 

(5th cir. 1998) (quoted in In re Moody, B.r. 668, 673 (Bankr. s.D. 
tex., 2010)). 

30  Hassen Imports P’ship v. KWP Fin.VI, 256 B.r. 916, 924 n. 13 
(9th circ. Bap 2000).

Lack of Interest in Entz-White	cont’d
still stands. the new addition to the Bankruptcy code in 
1123(d) removes any ambiguity in the language of 1124(2). 
as such, and in the face of overwhelming opposition to the 
holding, Entz-White should be overturned.

IV. Conclusion
the Entz-White case interprets the Bankruptcy code to the 
detriment of creditors. Both as to cure and default interest 
(and the necessary interplay between the two) the decision 
is at odds with a deluge of judicial and academic analysis. 
no other circuit has adopted its reasoning. Even the 9th 
circuit Bankruptcy appellate panel questions its vitality. 
and finally, additions to the Bankruptcy code subsequent 
to the Entz-White decision reveal that it is incorrect. in the 
interest of consistency, harmony, and justice, the Entz-White 
rule should be revisited and changed. it has had a twenty-
eight year run—it’s time to retire.

IRS Priority Claims in Chapter 11 Plans: 
Are Equal Periodic Payments Required?

By Timothy Fischer 
Murphy, Bantz and Bury PLLC

internal revenue service (the “irs”) claims are common in 
chapter 11 proceedings, and most plans deal with repayment 
of priority tax claims of some sort. in this District, the irs’s 
opinion, set forth in its objections to plans deviating from its 
opinion, is that plan payments to the irs must be made in 
equal periodic payments. But what is really required under 
the Bankruptcy code, and can a confirmable plan provide 
for graduated payments, or even a balloon payment?

one of the seminal cases dealing with the issue is In re 
Mason and Dixon Lines, Inc., 71 B.r. 300 (Bankr. M.D.n.c. 
1987). the debtor in that case, facing a $1,650,207.90 pri-
ority tax claim, t proposed to pay the claim in six annual 
payments, paying only the yearly interest accrued for five 
years, and then making a final payment in the sixth year of 
the full claimed amount. Id. at 302. the irs objected to 
the proposed treatment, stating that 11 u.s.c. § 1129(a)(9)
(c) requires equal monthly payments to be made towards 
the priority claim. Id. at that time § 1129(a)(9)(c), which 
has since been amended by Bapcpa, provided as follows:

(9) Except to the extent that the holder of a particular 
claim has agreed to a different treatment, the plan pro-
vides—

(c) with respect to a claim of the kind specified in sec-
tion 507(a)(7) of this title, the holder of such claim will 
receive on account of such claim deferred cash payments, 
over a period not exceeding six years after the date of as-

sessment of such claim, of a value, as of the effective date 
of the plan, equal to the allowed amount of such claim.

—11 u.s.c. § 1129(a)(9)(c) (1987).
the Mason and Dixon court held for the irs, and stating 

that after finding a paucity of cases interpreting “deferred 
cash payments,” it must therefore be common sense that 
“cash payments” means installment payments, and that the 
payments should be spread over six years, with equal monthly 
payments. 71 B.r. at 302. the court stated that following 
the debtor’s view would “place the debtor in an extremely 
favorable position and the internal revenue service at great 
risk,” and that congress would never have intended to be 
that generous with a taxpayer (a seemingly tongue in cheek 
observation). Id. therefore monthly payments were required, 
unless “special or unusual facts…constitute grounds to vary 
the normal payment interval.” Id. at 303.

the irs followed its success in Mason and Dixon  by 
objecting to a similar plan set forth by an individual chapter 
11 debtor in In re Mahoney, 80 B.r. 197 (Bankr. s.D. cal. 
1987). Mr. Mahoney’s plan provided that priority tax claims 
would be paid in a lump sum during the sixtieth month of 
the plan. Id. at 199. the irs cited to Mason and Dixon, 
and the court, finding no “special facts or circumstances” 
present in this case, held that monthly payments to the irs 
would be required for confirmation of the plan. id. at 200.

Following the pair of 1987 cases holding in the irs’s 
favor, a pair of 1991 cases checked the irs’s fervor. in In 
re Volle Electric, Inc., 132 B.r. 365 (Bankr. c.D. ill. 1991), 

Continued on Page 10
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the debtor proposed to pay priority taxes monthly for four 
years, at a ten year amortization, with a balloon payment in 
the 48th month. id. at 366. in its motion to reconsider confir-
mation of the debtor’s plan, the irs cited to the Mason and 
Dixon court’s interpretation of “deferred cash payments.” 
Id. however the Volle Electric court, rejecting the irs’s 
argument, pointed to the Mason and Dixon court’s recogni-
tion that each case “must be evaluated on its own facts and 
circumstances,” and found that “deferred cash payments” 
suggests a “flexible, rather than restrictive approach” when 
determining whether a debtor is complying with § 1129(a)
(9)(c). Id. at 367. the court also cited to In re Snowden’s 
Landscaping Co., 110 B.r. 56 (Bankr. s.D. ala. 1990), 
wherein that court found no support for the irs’s contention 
that § 1129(a)(9)(c) requires equal monthly payments. In 
re Volle Electric, 132 B.r. at 367. Volle Electric’s holding 
was later followed by In re Trevarrow Lanes, Inc., 183 B.r. 
475, 480 (Bankr. E.D. Mich. 1995)(section 1129(a)(9)(c) 
imposes no requirement that payments be made on an equal 
monthly installment basis).

When dealing with a trio of chapter 13 cases proposing 
to pay irs priority claims in later months of confirmed 
chapter 13 plans, the court in In re Ferguson, 134 B.r. 689, 
694 (Bankr. s.D. Fla. 1991), rejected the irs’s citation to 
Mason and Dixon as support for its motion to modify the 
plans, deciding to follow the Volle Electric court instead. 
Id. the Ferguson court stated, first, that the plain language 
of § 1322(a)(2) does not require equal monthly payments. 
Id. at 692. at that time, § 1322(a)(2) provided as follows:

[a chapter 13] plan shall…provide for the full payment 
in deferred cash payments of all claims entitled to prior-
ity under section 507 of this title, unless the holder of a 
particular claim agrees to a different treatment of such 
claim. 

—11 u.s.c. § 1322(a)(2) (1991).
second, the Ferguson court held that, “[t]o the extent 

that ‘deferred cash payments’ means the same under both § 
1129(a)(9)(c) and § 1322(a)(2), we reject the presumption 
in Mason and Dixon that deferred cash payments requires 
equal monthly payments commencing at confirmation.” In 
re Ferguson, 134 B.r. at 694.
BAPCPA Changed Everything… Or Did It?
in 2005, along with changing a voluminous amount of bank-
ruptcy code and procedure, Bapcpa amended § 1129(a)
(9)(c). post Bapcpa, that section provided as follows:

the court shall confirm a plan only if all of the follow-
ing requirements are met:

…
(9) Except to the extent that the holder of a particular 

claim has agreed to a different treatment of such claim, 
the plan provides that…

…
(c) with respect to a claim of a kind specified in sec-

tion 506(a)(8) of this title, the holder of such claim will 
receive on account of such claim regular installment 
payments in cash—

(i) of a total value, as of the effective date of the plan, 
equal to the allowed amount of such claim;

(ii) over a period ending not later than 5 years after the 
date of the order for relief under section 301, 302, or 303; ...

—11u.s.c. § 1129(a)(9)(c) (2012) (emphasis added)
“Deferred cash payments” was eliminated from the code 

in favor of the new phrase, “regular installment payments.” 
however, much to the chagrin of bankruptcy practitioners 
and judges, “regular installment payments” was not addi-
tionally defined in the code.

the first court to interpret the phrase recognized the lack of 
decisions since Bapcpa, stating that it found that no court 
had interpreted the phrase since it was added by Bapcpa 
(which was true at that time, and is still true now). In re F.G. 
Metals, 390 B.r. 467, 473 (Bankr. M.D. Fla. 2008). in that 
case, the debtor filed an amended plan that provided the irs 
would receive monthly payments of $6,000 for thirty-eight 
months, followed by a balloon payment of over $250,000 
in the thirty-ninth month. Id. at 471. contrasting that treat-
ment with that afforded to the secured creditors, whom the 
debtor planned to pay in equal monthly payments for sixty 
months, the irs objected to the plan, stating that the term 
“regular installment payments” in amended § 1129(a)(9)
(c) required equal periodic payments. Id. at 472-473. the 
irs asserted the phrase was intended to prevent small early 
payments, followed by a large balloon payment at the end of 
a term, and stated its position was supported by In re Dow 
Corning Corp., 244 B.r. 718 (Bankr. E.D. Mich. 1999), to 
which the F.G. Metals court referred to as dicta, and by a 
quote from a house report, h.r.rep. no. 106-123, pt. 1, 
at 160 (1999). Id. at 473. the F.G. Metals court stated that 
both predated Bapcpa by six years. Id.

the house report cited by the irs was from the proposed 
Bankruptcy reform act of 1999, which stated that the pro-
vision required “that [priority tax] claims must be paid in 
cash by regular installment payments, not longer than three 
months apart, that begin on the plan’s effective date. This 
provision specifically prohibits balloon payments. Id. 
(emphasis original). additionally, the proposed amended 
§ 1129(a)(9)(c) provided that priority tax claims are to be 
paid by “regular installment payments in cash, but in no 
case with a balloon provision, and no more than three 
months apart…” Id. (emphasis original).

however the provisions enacted by Bapcpa did not 
contain the prohibition against balloon payments proposed 
by the 1999 act, and the house report for Bapcpa also 
made no mention of a prohibition against balloon payments. 

Continued on Page 11
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Id. at 474. the F.G. Metals court found that based on the 
statute as enacted, and the legislative history, “it appear[ed] 
that the prohibition against balloon payments was actually 
considered and rejected by congress.” Id. additionally the 
court, holding that § 1129(a)(9)(c) did not require equal 
monthly payments, observed that “if congress had intended 
to impose such a requirement, it certainly knew how to do 
so.” Id. at 475 (relying on § 1325(a)(5)(B), which requires 
that “certain distributions under chapter 13 plans be in ‘equal 
monthly amounts.’’’).

in closing, it is apparent that § 1129(a)(9)(c) does not 
require equal periodic payments of priority tax claims in 
a chapter 11 plan. although the irs may assert a reason-

IRS Priority Claims in Chapter 11 cont’d
able policy reason for requiring equal periodic payment, 
the prospects of a successful reorganization may trump 
policy, as stated by the Volle Electric court when rejecting 
the irs viewpoint:

the court finds that irs’ position in this case is in-
credible. there is more at stake than whatever policy or 
bookkeeping reasons are motivating the irs. the prospects 
for a successful reorganization are favorable and the live-
lihoods of Mr. schafer and his employees are dependent 
on a successful reorganization. these employees should 
not be thrown out on the street because the irs insists on 
maintaining an unreasonable position.

—In re Volle Electric, 132 B.r. at 368.

‘Show Me the Note’ – A Review at In	re	Veal
By Jonathan Miller, 

Judge Hanel Scholarship Recipient
on september 17, 2011, more than 20,000 men, women, 
and children converged on Zuccotti park in new york city 
and began a peaceful occupation of Wall street to protest 
the corporate influence on society.1 Within the week, peace-
ful protests were happening all over the united states, and 
even the World. although not as consistent as new york, 
protests were regularly held in Downtown spokane. included 
in the protesters demands were calls for the government to 
address both the ever-growing income gap and the absence 
of legal repercussions behind the recent global financial 
crisis.2 although there does not seem to be a common theme 
to their campaign, most protesters feel that Wall street is 
becoming increasingly indistinguishable from a casino, and 
that banks should not have the ability to package mortgages 
into securities and trade them in the secondary market.3

some have argued that these traded securities – known 
as mortgage-backed securities – provide banks with more 
liquidity, which in turn can be used to provide customers 
and consumers with additional financing.4 others argue that 
the process makes it difficult to provide lenders with the 
ability to remove assets from their balance sheet, limiting 
1  the idea to occupy Wall street began on July 13, 2011 when 

the group adbusters put forth the idea to “#occupywallstreet” by 
“flood[ing] into lower Manhattan, set up tents, kitchens, peaceful 
barricades and occupy Wall street.” http://www.adbusters.org/
blogs/adbusters-blog/occupywallstreet.html. see also http://www.
occupywallstreet.org.

2  see Drake Bennett, Who’s Behind the Mask, BLooMBErg 
BusinEssWEEk, october 31, 2011, at 64, 68.

3  For a high level analysis of the protesters’ agenda see 
roger Lowenstein, it’s not a hippie thing, BLooMBErg 
BusinEssWEEk, october 31, 2011, at 69, 72.

4  Mortgage Backed securities, WikiinVEst, http://www.
wikinvest.com/metric/Mortgage-Backed_securities_(MBs) (last 
visited March. 20, 2012).

the investor’s ability to monitor risks.5 as for an individual 
consumer, some may not understand that their obligation has 
been sold to another institution on the secondary market. 
this concern becomes especially relevant if the consumer 
defaults on the mortgage. if a different bank commences 
an action against the homeowner, the homeowners may not 
understand their obligation to this unknown entity trying to 
foreclose on their property.6

this is especially prevalent in today’s economy. since the 
start of the recession in 2007 more than 4.5 million homes 
have been foreclosed or received a foreclosure notice.7 in 
2011 alone, approximately 250,000 homes are in foreclosure 
proceedings per month,8 an increase of over 500% in only 
four years,9 with no signs of slowing.

in an attempt to protect their homes, many homeowners 
turn to Bankruptcy for protection. the year prior to the 
economic recession, there were approximately 822,500 
bankruptcy petitions filed across the united states.10 that 

5  see Michael simkovic, competition and crisis in Mortgage 
securitization (october 8, 2011). available at ssrn: http://ssrn.
com/abstract=1924831, arguing that “[c]ompetitive mortgage 
securitization has been tried three times in u.s. history - during the 
1880s, the 1920s, and the 2000s - and every time it has failed.”

6  in December, 2010, usa today published an article on the 
growing frustration of homeowners who feel the entity attempting 
to foreclose on their home has no legal standing to do so. see Julie 
schmidt, homeowners use ‘show me the note’ to fight foreclosure, 
usa toDay, Dec. 21, 2010, available at http://www.usatoday.
com/money/economy/housing/2010-12-21-mortgagenote21_
cV_n.htm.

7  u.s. Foreclosure trends and Foreclosure Market statistics, 
rEaLtytrac, http://www.realtytrac.com/trendcenter.

8  id.
9  id. in 2007, approximately 400,000 homes saw foreclosure actions 

on. During the first three quarters of 2011, more than 2,000,000 
homes saw the same action. id.

10  2007 report of statistics required by the Bankruptcy abuse 



12 • EWB noTES XXIII.1 • May 2012

Continued on Page 13

year, individuals and companies claimed more than $139 
billion dollars in outstanding liabilities.11 as the economy 
has contracted, most notably within the housing sector, those 
numbers have increased substantially. in fact, in only 3 years, 
more than 1.5 million bankruptcy petitions were filed, and 
$473 billion was claimed in outstanding liabilities.12

When a debtor files bankruptcy, the Bankruptcy code 
provides for an “automatic stay,”13 to protect a debtor 
from litigation, lien enforcement and other actions that are 
attempts to enforce or collect prepetition claims.14 When a 
homeowner does not have equity in the home, most banks 
will request relief from the automatic stay to continue fore-
closing on the property.15

an ever-growing trend among homeowners has been to 
request the foreclosing bank to “show the note,” providing 
evidence it has legal standing to enforce the note and fore-
close on the property.16 While the vast majority of institutions 
are able to provide evidence of their right to commence 
foreclosure action and have the automatic stay lifted, there 
is occasionally an instance where the bank cannot provide 
sufficient evidence of that right.
“Show Me the Note” in Various States
a. Ohio

one of the first successful cases where a homeowner was 
able to defend against a foreclosing was decided a few 
months after the recession began.17 in october 2007, the 
District court for the northern District of ohio requested 
Deutsche Bank file a copies of the notes and mortgages, 
which prove that they were the correct entity to foreclose 
on 14 properties it had commenced actions against.18 in 
response, the bank produced notes which failed to prove 
that it was the actual owner of the “rights, title, and interest 
under mortgage at issue as of the date of the foreclosure 
complaint.”19 as a result, the court dismisses the captioned 

prevention and consumer protection act of 2005, 5, oFFicE 
oF JuDgEs prograMs statistics DiVision, us 
courts, Washington, D.c.: u.s. government printing office, 
2008. available at, http://www.uscourts.gov/uscourts/statistics/
Bankruptcystatistics/Bapcpa/2007/2007Bapcpa.pdf

11  id
12  2010 report of statistics required by the Bankruptcy abuse 

prevention and consumer protection act of 2005, 5, oFFicE 
oF JuDgEs prograMs statistics DiVision, us 
courts, Washington, D.c.: u.s. government printing office, 
2011. available at, http://www.uscourts.gov/uscourts/statistics/
Bankruptcystatistics/Bapcpa/2010/2010Bapcpa.pdf

13 the automatic stay provision can be found at 11 u.s.c. § 362(a).
14  collier on Bankruptcy §362.01
15  see 11 u.s.c. § 362(d).
16  see id.
17  see in re Foreclosure cases, no. 1:07cV2282, 2007 WL 3232430 

(n.D. ohio oct. 3, 2007).
18  id. at *1.
19  id. at *2.

cases without prejudice.20

b. New Jersey
in 2010, a new Jersey Bankruptcy court dismissed Bank of 
america’s claim to foreclose on a homeowner’s mortgage 
that originated from a different entity some two years earli-
er.21 When the homeowner filed for bankruptcy protection, 
countrywide home Loans inc., the original lender of the 
note and mortgage, filed a secured proof of claim listing 
the homeowner’s property as collateral.22 in response, the 
homeowner filed an adversary complaint against country-
wide seeking to expunge the proof of claim alleging that it 
could not enforce the underlying obligation because it had 
improperly transferred the note and did not have standing 
to file the claim.23 the homeowner did not dispute that he 
signed the original mortgage loan.24 the note designated 
“countrywide home Loans inc.” as the lender and the 
mortgagee designated MErs as the mortgagee “solely 
as the nominee” for the lender and its successors and as-
signs.25 When the homeowner defaulted, MErs assigned 
the mortgage to the Bank of new york who commenced 
foreclosure proceedings.26

the court stated that the originating lender, countrywide 
home Loans (purchased by Bank of america in 2008), never 
properly endorsed and transferred the mortgage note to the 
trustee.27 as such, there was no evidence that the bank owned 
the note, leaving it unenforceable.28 the result meant that 
the homeowner no longer owed the $211,000 to the Bank 
of america.29

c. Michigan
in 2010, the court of appeals overturned a summary judg-
ment decision entered in favor of the foreclosing bank.30 
in a unanimous decision, the three-judge appellate panel 
determined that although the assignor had authority to as-
sign the mortgage, the assignee bank did not have an interest 
in the mortgage because it did not pay any consideration 

20  id. at *1.
21  kemp v. countrywide home Loans, inc. (in re kemp), 440 B.r. 

624 (Bankr. D.n.J. 2010).
22  id. at 626.
23  id.
24  id.
25  id. at 627. 
26  id.
27  id. at 627.
28  id. at 629.
29  see countrywide routinely Failed to send key Docs to MBs 

trustees, Bank of america Employee says, your Bank Did What? 
http://www.yourbankdidwhat.com/news/countrywide-routinely-
failed-to-send-key-docs-to-mbs-trustees-bank-of-america-
employee-says

30  Bakri v. Mortgage Elec. registration sys., 297962, 2011 WL 
3476818 (Mich. ct. app. aug. 9, 2011).

‘Show Me the Note’ – In	re	Veal		cont’d
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for the note.31 Because the bank did not have an interest 
in the mortgage, it was not authorized to foreclose on the 
homeowner’s property.32

d. New York
since the economic recession began, new york courts have 
often sided with homeowners when a foreclosing entity 
does not appear to have standing to commence a foreclosure 
action. For example, in 2007, a homeowner obtained mort-
gage from “america’s Wholesale Lender” for $407,000.33 
the original document referred to the Mortgage Electronic 
registry system (“MErs”) as nominee of the mortgagee 
for the purpose of recording the mortgage.34 in 2008, the 
homeowner defaulted and MErs assigned the mortgage to 
the Bank of new york to commence a foreclosure action.35 
although the assignment was executed by “keri selman, 
assistant Vice president of MErs,” as “authorized agent 
pursuant to Board of resolutions and/or appointment,” no 
proof of authority was recorded with the assignment or 
submitted to the court.36

additionally, the Bank of new york did not submit any 
document that authorized MErs to assign the rights to 
another party.37 the court felt that “the mortgagee’s ex-
plicit authority for the particular assignment” is absolutely 
required, and general language is insufficient to convey that 
right.38 as a result, the Bank of new york lacked standing 
to foreclose on the homeowner and the foreclosure action 
was dismissed.39

this same holding was repeated in a factually similar 
case.40 the kings county supreme court held that only the 
original lender identified in the mortgage could authorize 
MErs to execute a mortgage assignment and, absent proof 
of this authority, any subsequent mortgage assignment from 
MErs was invalid.41

e. Other States
the cases referenced above represent a fraction of the 
cases decided against foreclosing banks and MErs.42 as the 

31  id. at *5.
32  id.
33  Bank of new york v. alderazi, 900 n.y.s.2d 821, 822 (sup. ct. 

2010).
34  id.
35  id. at 823.
36  id.
37  id. at 824.
38  id.
39  id.
40  hsBc Bank usa, n.a. v. taher, 932 n.y.s.2d 760 (sup. ct. 

2011).
41  id. at 762.
42  MErs publishes a monthly “digest” which contains the holdings 

of cases in which it has been involved. Each publication contains a 
short blurb about the holding of the case. these publications, titled 
MErs Litigation Digest can be found at http://www.mersinc.org/
downloads/index.aspx?id=20.

economy has worsened and more homes are being foreclosed, 
homeowners, courts, and states are fighting back.43 homeown-
ers have succeeded in preventing foreclosure and have even 
been able to eliminate their mortgage in such places as ohio, 
Florida,44 arkansas,45 utah, new york,46 Maine and kansas.47

Veal	v.	American	Home	
	 Mortgage	Servicing,	Inc.48
this was precisely the case in Veal v. American Home 
Mortgage Servicing, Inc. in late 2006, the Veals executed 
a promissory note and mortgage in favor of gsF Mortgage 
corporation (“gsF”) covering property in springfield, il-
linois.49 Just under three years later, the Veals filed a chap-
ter 13 bankruptcy.50 Believing american home Mortgage 
servicing, inc. (“american home”) owned their note, they 
listed it on their schedule D as a secured creditor.51

american home, claiming it was acting on behalf Wells 
Fargo, submitted a proof of claim in July of 2009, attaching 
a number of documents purporting to show a chain of title 
to the Veals home,52 to which the Veals objected to both 
the document’s authenticity and to american home’s legal 
standing to enforce the note.53

three months later, Wells Fargo filed a motion for relief 
from the automatic stay in order to foreclose on the property.54 
to support its claim as a secured creditor, Wells Fargo pro-
vided three exhibits: a copy of the Mortgage that american 
home had included with its proof of claim; an itemization 
of all amounts due post-petition; and, a copy of the Veals’ 
schedules a and D.55 the Veals objected to these documents, 
again arguing that Wells Fargo, like american home, failed 
to prove it had legal standing to enforce the note.56

43  see schmidt, supra note 8.
44  see id.
45  powell and Morgenson, supra note 89.
46  id.
47  scott paltrow, Factbox: the role of MErs in foreclosure 

furor, reuters, october 13, 2011, available at http://www.
reuters.com/article/2010/10/13/us-usa-foreclosures-mers-
idustrE69c69720101013.

48 450 B.R. 897 (B.A.P. 9th Cir. 2011)
49  id. at 902
50  id. at 903
51  the schedule stated that the Veals owed american home just over 

$150,500.00. id.
52  id. the documents attached to the proof of claim were “(1) a copy 

of the note, showing an indorsement from gsF to “option one”; 
(2) a copy of the Mortgage; (3) a copy of a recorded “assignment 
of Mortgage” assigning the Mortgage from gsF to option 
one Mortgage corporation; and (4) a letter . . . signed by [the] 
Executive Vice president and chief Legal officer of [american 
home], addressed to “to Whom it May concern”.

53  id.
54  id. at 904.
55  id. the Bap noted that Wells Fargo had failed to provide any 

substantive documentation to prove it had legal standing to enforce 
the note. id.

56  id.

‘Show Me the Note’ – In	re	Veal		cont’d

Continued on Page 14



14 • EWB noTES XXIII.1 • May 2012

after reviewing the documents provided by Wells Fargo 
in response, and after oral arguments were presented, the 
Veals’ objection was overruled and Wells Fargo’s motion 
for relief from stay was granted.57

on appeal, the ninth circuit Bankruptcy appellate panel 
(“Bap”) was presented with the issue of whether the enti-
ties had legal standing to pursue relief from the automatic 
stay. the Bap recognized that a party could seek relief 
from the stay so long as it demonstrated a colorable claim 
to enforce a right against the property.58 in reversing the 
lower court’s decision to grant relief from stay, the Bap 
held that the documents presented by the Wells Fargo failed 
to demonstrate it did in fact have a colorable claim and that 
it had any rights in the debtor’s property.59

With respect to american home’s proof of claim, the 
Bap concluded that there were insufficient findings on 
the record to determine whether it had legal standing to 
enforce its proof of claim and remanded this issue back to 
the Bankruptcy court.60

almost immediately after the Veal Decision was handed down, 
consumer advocates began celebrating a key victory against 
what was deemed sloppy document handling by the banks.61

in the nine months since its decision, Veal has been cited 
to at least 34 times by courts in the ninth circuit.62 While 
most cases address rules such as the abuse of discretion 
standard discussed, some have squarely discuss the legal 
standing requirements brought about by Veal.63 While none 
of the decisions are from a Bankruptcy, they are worth 
briefly mentioning.

in Garrison v. PHH Mortg. Corp.,64 a homeowner brought 
an action against the foreclosing entity arguing, among other 
things, that they did not have legal standing to proceed with 
the foreclosure.65 the court rejected the argument made 
by the plaintiff because the bank has commenced a non-
judicial foreclosure action against the plaintiff, rendering 
Veal inapplicable.66

57  id. at 905.
58  id. at 914.
59  id. at 917.
60  id. at 922.
61  a “google” search of “in re Veal” will result in a number of 

websites celebrating the decision. For an example, see in rE 
VEaL | aZ 9th circuit Bap “reverses say, Wells Fargo & ahMsi 
Lack of standing, psa Fail, assignment Fail, ucc articles 3 & 
9 applied, stopforeclosurefraud.com, http://stopforeclosurefraud.
com/2011/06/11/in-re-veal-az-9th-circuit-bap-reverses-stay-wells-
fargo-ahmsi-lack-of-standing-psa-fail-assignment-fail-ucc-articles-
3-9-applied/.

62  according to Lexisnexis’ shepard’s search.
63  see e.g. garrison v. phh Mortg. corp., 2011 u.s. Dist. LEXis 

145937 (D. ariz. Dec. 19, 2011) (
64  2011 u.s. Dist. LEXis 145937 (D. ariz. Dec. 19, 2011)
65  id at *8.
66  id. at *9.

a similar decision was held in Oraha v. Metrocities 
Mortg., LLC.67 in an attempt to prevent a foreclosure sale, 
the homeowner brought an action in federal court arguing 
the Veal standard should be applied.68 similar to the Garrison 
ruling, the court found that the homeowner relied solely on 
the “show me the note” theory and therefore had failed to 
state a claim upon which relief can be granted.69

Finally, although Bridgeman v. CitiMortgage Inc.,70 echoes 
both Garrison and Oraha, it provides crucial information 
regarding the importance of Veal. While explicitly rejecting 
the homeowners attempt to require the foreclosing bank 
“show the note,” the District court distinguished Veal, by 
stating that it “concerned the issues of standing to assert 
proofs of claim in a bankruptcy proceeding and standing 
to seek leave from a bankruptcy stay. the burden in each 
case was on the creditor … and the court held the burden 
was not met.”71

Conclusion
the Veal decision will have a substantial impact on a hom-
eowner’s ability to require a foreclosing entity prove it has 
legal standing. as banks continue to request relief from stay 
during a pending bankruptcy and homeowners continue to 
challenge their requests, the law will continue to develop 
and the Veal decision can be attributed as the first step in 
clarifying what many feel to be in need of clarification.

67  2012 u.s. Dist. LEXis 3033 (D. ariz. Jan. 10, 2012).
68  id. at *13.
69  id. at *15.
70  2011 u.s. Dist. LEXis 99575 (D. ariz. sept. 1, 2011)
71  id. at *5 (citations omitted).
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Motions to Extend the Automatic Stay 
under 11 U.S.C § 362(c)(3) and (4)

By John “Tap” Menard, 
Law Clerk to Hon. Frank Kurtz

From time to time debtors have cases dismissed and 
less than a year later need to file bankruptcy again. 
Bapcpa attempted to limit repeat filings with the 
adoption of 11 u.s.c. §362(c)(3) and (c)(4). subsec-
tion (c)(3) addresses debtors who have had one case 
pending in the year prior to filing. it provides that 
the stay takes effect upon filing but expires 30 days 
after filing unless extended by order of the court.

after seven years, it might be reasonable to as-
sume that extension motions are routine. generally 
they are, but recently cases involving subsection (c)
(3) have appeared on Westlaw in the past few years 
suggesting that there are counsel who may not fully 
appreciate navigation of this provision of the code. 
See In re Ketaw, 2011 WL 2619590 (Bkrtcy. D.Dist.
col), In re Jones, 2009 WL 1086046 (Bkrtcy. D. 
idaho) and In re McMinn, 452 Br 247, (Bktcy D. 
kansas 2011).

the basic requirements for seeking an extension 
are set forth in the statute and have been summarized 
as follows: “1. a motion is filed; 2. there must be 
notice and a hearing; 3. the notice and hearing must 
be completed before the expiration of the original 30-
day stay; and 4. the debtor must prove that the filing 
of the new case ‘is in good faith as to the creditors to 
be stayed’ ” In re Charles, 332 Br 538 (s.D. texas 
2005). a word of caution, In re Charles distills down 
section 362(c)(3) to four critical points. however, 
subsection 362(c)(3) has additional language that 
gives the court wide discretion to impose conditions 
or limitations on the extension.

From a practical standpoint, the motion for exten-
sion needs to be filed as early in the case as possible 
so that the notice and hearing can be completed prior 
to the 30th day. the statute does not hint at any dis-
cretion for holding or continuing a hearing beyond 
the 30th day. In re Ketaw, illustrates this point. the 
debtor filed an emergency motion to extend the stay 
at 5:47 p.m. on the 30th day. the court noted the re-

quirement that the extension process be completed 
by 30th day.

Filing towards the end of the day on the 30th day 
after filing of the case did not leave sufficient time 
for the court to set a hearing on notice in sufficient 
time to issue an order within the 30-day deadline 
of §362(c)(3)(B).
 an example of a very close shave on the 30-day 

deadline is found in In re McMinn. the notice pe-
riod expired on the 28th day. the court notes that if 
there had been an objection there might not have 
been sufficient time to schedule and hold a hearing 
before end of day 30. 452 Br at 249.

in addition to the timing issues the moving party 
has one other hurdle. the party in interest must 
demonstrate that the filing of the second case is in 
good faith. the only way this can be done is with a 
supporting declaration from a person competent to 
testify. this requirement exists whether or not there 
is an objection. it is a determination that the court 
must make. In re Castaneda, 342 Br 90, 95 (Bktcy 
s.D. california 2006).

Moreover, mere statements by the movant in the 
motion do not carry any evidentiary weight (cita-
tion omitted). the movant must provide detailed, 
competent, evidence sufficient to satisfy all ele-
ments of §362(c)(3)(B)...

In re Castaneda, 342 Br at 96.
statements in the motion as to why the debtor’s 

circumstances have changed such that this filing 
will be successful are insufficient. Declarations of 
counsel are suspect on the basis of competency. a 
declaration of the debtor is what should be filed.

the 30-day time limit expires so quickly that coun-
sel should include analysis for the need to file an 
extension motion as a pre-filing consideration. this 
allows the debtor to sign the petition and declaration 
supporting the extension motion at the same time. 
a poorly documented motion may be perceived by 
disgruntled creditors as an invitation to object. Will 
the debtor be available to sign the declaration?
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