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22" Annual Bankruptcy Seminar and Retreat

By lan Ledlin, Attorney

The 22" Annual Bankruptcy Seminar and Retreat will
take place June 15-16, 2012 at Sun Mountain Lodge
in Winthrop, Washington. This year’s program will
feature 7' hours of CLE credit, at the bargain rate of
$30.00 per credit hour (or even less if you register by
June 1). As always, a stellar faculty will cover topics of
interest to debtor, creditor, consumer, and commercial
practitioners.

Robin E. Phelan will teach us a number of tactics
(both clever and stupid) used by lawyers that worked
(or not) in their bankruptcy cases. Robin is a member
of the Haynes and Boone firm in Dallas, Texas. He
is a frequent speaker at seminars both in the United
States and internationally. He is the author of numer-
ous publications, is a contributor to major treatises
on bankruptcy, and has been published many times in

Board Members Elected

By Ian Ledlin, Attorney

John O’Leary and Todd Reuter were recently elected to
the Board of Directors of the Bankruptcy Bar Associa-
tion for the Eastern District of Washington. John is a
member of the Kennewick firm of Hames, Anderson
& Whitlow, Kennewick; he is filling Tri-Cities/Walla
Walla Director’s Position #2. Todd Reuter is a lawyer
with KL Gates LLP. He will take over the Spokane
County Position #2.

Howard M. Neill was re-elected to a second term as
the Circuit Position Director. Howard is a partner with
Aitken, Schauble, Patrick, Neill located in Pullman.

Thanks to outgoing Directors Bill Hames and Kevin
O’Rourke for the service they have given to our Bar
Association.

bankruptcy journals. He has testified before both the
Congressional Bankruptcy Review Commission and
the United States Congress on insolvency matters. He
has participated in a program sponsored by the United
States Department of State and the United Nations to
develop model cross border insolvency provisions,
has been a delegate to the United Nations Commission
on International Trade Laws and has participated in a
White House program to improve the United States
bankruptcy system.

Professor Stephen L. Sepinuck will present an
update of Secured Transactions Law. Prof. Sepinuck
has been on the faculty of Gonzaga University School
of Law since 1991, where he teaches courses on Se-
cured Transactions, Bankruptcy, Sales, Contracts, and
Property. Professor Sepinuck has authored books and
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U.S. Trustee’s Notes

By Gary W. Dyer, Assistant U.S. Trustee
(Spokane)

Individual Washington Debtors with LLCs
Individuals who own one or more LLC interests fre-
quently file for voluntary bankruptcy. What are the
likely consequences for debtor, the trustee, and the
other members of the LLCs?

It is clear that the LLC interests are property
of the estate once the individual debtor files for
bankruptcy. The interests once held by the debtor
are now held by the trustee. Under the LLC agree-
ment or under state law, the trustee may now be an
assignee of the agreement.

The LLC agreement may express the rights of an as-
signee,and if not,then the Revised Code of Washington
controls. Knowing the effect of assignment on the LLC
interest, and what a trustee might do, may impact a
debtor’s decision to file a bankruptcy case. A debtor’s
attorney should carefully review the state statute and
the LLC articles and operating agreement before mak-
ing a final recommendation to file bankruptcy for the
individual member.

In Washington, pursuantto RCW 25.15.130,upon as-
signment the debtor ceases to be a member of the LLC,
and the successor attains the status of an assignee. The
rights of the assignee are defined in RCW 25.15.250
and .260. Two important provisions have implications
for an individual considering bankruptcy:

First, if the statute applies, the trustee will have the
right to participate in the distribution in profits and
losses, and to receive distributions and any allocation
to which the debtor was entitled. The debtor will have
no entitlement at all.

Second, under the statute the assignee has no right
to participate in the management of the business and
affairs of the LLC unless all members approve or as
otherwise provided in the agreement. If the debtor
is the sole member of the LLC, however, these non-
economic rights may have passed to the trustee upon
the bankruptcy filing.

What will a chapter 7 trustee do when a debtor lists a
membership in asingle member LLC? For the purposes
of maximizing the return to creditors, the trustee will
review the LLC’s articles and agreement. The trustee
will want to know the assets and liabilities of the LLC.
Upon areview of those documents, in a single member
LLC, the trustee may elect to become the member of
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the LLC and consent to the LLC’s continuation. If the
interest has value, the trustee may object to any exemp-
tion of the LLC interest and attempt to sell the interest,
or force a wind-up and dissolution of the LLC pursuant
to state law. The trustee may also attempt to file the
single member LLC into its own bankruptcy. The courts
have been fairly consistent in deciding that a chapter
7 trustee can cause the LLC to file its own bankruptcy
case; individual debtor member has no authority to do
so. And finally, if the interest has no value, the trustee
may affirmatively abandon the interest.

In a multiple member LLC, the trustee has additional
considerations, since the LLC agreement might be an
executory contract. If the LLC agreement is an execu-
tory contract, the debtor’s interest in the LLC does not
vest in the estate until the trustee assumes the contract.
There may be important provisions in the LLC agree-
ment restricting assumption of the agreement. Alter-
natively, a trustee might reject the executory contract
because of the burdens imposed by the agreement and
the lack of value to the estate. If the trustee does not
act, a rejection may occur simply with the passage of
time pursuant to Bankruptcy Code § 365. On the other
hand, in the multiple member LLC setting, the failure
of the LLC to timely act in accordance with its own
agreement to disassociate (and perhaps buy out) the
debtor-member may be a waiver of the right.

In chapter 11, many of the same considerations
discussed above apply, with the debtor in possession
assuming the rights and responsibilities of the trustee.
The debtor in possession could be considered an as-
signee when the debtor files the chapter 11 petition. The
filing would then trigger the statute or provisions of the
LLC agreement regarding assignment. In any event,
the LLC may not be a shield for the debtor to continue
to operate the LLC’s business without the oversight of
the court or creditors. For example, a transfer of any
LLC interest during the chapter 11 proceeding without
notice or court approval could later be undone.

Careful debtors’ attorneys are aware that individual
debtors who own interests in LLCs give rise to unique
and often thorny issues. Practitioners who are not so
careful could expose their clients to unexpected con-
sequences. Bankruptcy judges in Eastern Washington
seem to pay particular attention to “entity” issues,
often—and especially—when those issues are not
recognized or appreciated by counsel for the debtor.



Finance Report

Bankruptcy Bar Association

Summary of Checking Account
1112 - 4/14/12

INCOME/EXPENSE
INCOME
2012 Dues-Lawyers
2012 Dues-Support Staff

3,635.00
375.00

TOTAL INCOME

EXPENSES

2012 Sun Mt-Expenses
Bank Charges-Bank Charges
Board Solicitation
Newsletter
Organization-Expenses
Seminar-Expenses

44 34
-3.00
35.68
78.26
74.63

321.78

TOTAL EXPENSES 551.69
TOTAL INCOME/EXPENSE 345831
Checking Book Balance: 4/14/12: $13,515.24
Checking Bank Balance 3/31/12: $13,578.61
Savings Bank Balance 3/31/12: $12,732.83
2012 Lawyer Members 4/14/12: 179

2012 Support Members 4/14/12: 22
2012 Total Members 4/14/12: 201

2011 Lawyer Members 12/31/10: 239
2011 Support Members 12/31/10: 22
2011 Total Members 12/31/10: 261

4,010.00

Submission Guidelines

Attention to these guidelines will save time and
money in the production of NOTES:

+ Alwaysuse “Title Case”for headlines and section
headers, never “ALL CAPS.”

* Never use tabs or spaces to indent.

+ Only one space after period (.) or colon (:); only
one Return at the end of each paragraph.

+ Proof-read carefully.

« Save in Word (.doc) format (but NOT Word
2007). If you use WordPerfect, save as .rif.

+ For extra safety, ZIP file before sending.

Chapter 13 Report

By Mike Todd, Attorney for the Chapter 13 Trustee
As of April 15, 2012 there were approximately 3,855
active Chapter 13 cases in this district, including 109
new cases filed during the month of March. One year
ago there were approximately 3,658 active Chapter 13
cases with 141 cases filed during March 2011. While the
monthly filings are down, the overall number of cases
has risen by approximately 197. As of April 15,2012,
there were approximately 267 unconfirmed cases, of
which only 29 were more than 90 days past their first
meeting of creditors. Disbursements for the month of
March 2012 included approximately $1,567,029.00
disbursed to secured creditors, approximately
$162,143.00 disbursed to priority creditors, approxi-
mately $721,875.00 disbursed to general unsecured
creditors, and approximately $210,753.00 disbursed
to debtors’ attorneys. During the same month last year
this office disbursed approximately $1,468,416.00 to
secured creditors, approximately $84,780.00 to prior-
ity creditors, approximately $620,530.00 to general
unsecured creditors, and approximately $158,601.00
to debtors’ attorneys. Disbursements for our fiscal
year-to-date (October thru April 15, 2012) include
approximately $10,813,258.00 disbursed to secured
creditors, approximately $955,355.00 disbursed to pri-
ority creditors,approximately $4,857,672.00 to general
unsecured creditors,and approximately $1,332,816.00
disbursed to debtors’ attorneys. Fiscal year-to-date
figures for the same period last year included approxi-
mately $10,198.,405.00 disbursed to secured creditors,
approximately $748,782.00 disbursed to priority credi-
tors,approximately $4,186,314.00 disbursed to general
unsecured creditors,and approximately $1,357,180.00
disbursed to debtors’ attorneys. These figures represent
an overall increase of 8% from a year ago at this time.

Members of the Chapter 13 Trustee’s office will be
attending the annual National Association of Chapter
Thirteen Trustees in New Orleans, Louisiana later this
summer. This year’s seminar will focus on mortgage
claimissues and loan modifications as well as a variety
of other interesting topics.
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From the Clerk

By Beverly A. Benka, Clerk of Court
Shannon O’brien, Chief Deputy Clerk
Dianna Cunningham, Operations Analyst

Bankruptcy Filings Decrease

Filings in the federal courts fell 11.5% in 2011. There
was a similar reduction locally with a 13% decrease.
Calendar year 2011 is the first year of national filing
reduction since 2006, although local filings were down
1% in 2010. A total of 919 cases were filed during the
firsttwo months of 2012 in the Eastern District. Chapter
7s represented 80%, with Chapter 13s at 20%. There
were 3 Chapter 11s filed and no Chapter 12s. Filings in
the districtincreased 20% between January and Febru-
ary of 2012, according to historical patterns. This filing
spike is in line with national historical trends, and the
rate of increase between the two months throughout the
courts was close to 19%. Filings typically rise during
the first three months of the calendar year regardless
of the increase or decrease by year-end.

Proposed Local Bankruptcy Rule 7008-1

The bankruptcy court has issued for public comment
proposed LBR 7008-1 to address issues raised in Stern
v.Marshall, 131 S. Ct. 2594 (2011), regarding consent
to bankruptcy court jurisdiction in disputes outside the
statutory definition of “core” bankruptcy issues. The
text of the proposed rule is available on the court’s Web
site, www.waeb.uscourts.gov. Please send comments
to localrulecomments@waeb.uscourts.gov or to the
Clerk of Court, U.S. Bankruptcy Court, P.O.Box 2164,
Spokane, WA 99210-2164, no later than May 4,2012.

Standing Advisory Committee Meeting

The next meeting of the Standing Advisory Commit-
tee will be held on June 14. Any suggestions relating
to local rules, local forms, or other court matters for
consideration by the committee may be sent to the clerk
at Beverly_Benka@waeb.uscourts.gov.

Form Revisions

The Chapter 13 Plan (LF 2083), section IV.C., has been
revised tocomport with FRBP3002.1.Also, Debtor’s Plan
Payment Declaration (LF 2083A), paragraph 2, has been
changed to be consistent with §1326(a)(1) of the Code.
The revised forms can be found on the court’s Web site.

Reaffirmation Agreement Hearing
A hearing is scheduled when a reaffirmation agreement
has notbeen negotiated by counsel. When the agreement
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is filed by a creditor without the signature of the debtor’s
attorney, the attorney may expect a call from the clerk’s
office to confirm that it was not negotiated by counsel.
If the attorney did negotiate the agreement, the missing
signature can be remedied by filing an amended reaf-
firmation agreement with the omitted signature.

CM/ECF Release 4.3

A minor release was installed in March of 2012. The
Judicial Conference of the United States authorized an
increase in the electronic public access fee from $.08
per page to $.10 per page effective April 1,2012, and
the release supports that change.

Automated Clearinghouse (ACH) Payments
Attorneys paying filing fees in the CM/ECF system
now have the option to pay by direct debit from a bank
account as well as by credit card. To utilize the ACH
option, routing, account and check numbers must be
provided at the payment screen. ACH payments are
growing in popularity among electronic filers.

RSS Feed

Automatic notification of case activity is available to
PACER subscribers through the use of an RSS feed.
The feed is free and provides summarized text such as
the name of a document, with links to the document
and docket. To actually view the document or docket,
users must log in to PACER. To sign up for the feed,
visit the PACER Web site at www.pacer.gov and then
click on the RSS icon. The feed allows for a quick way
to stay on top of activity in a particular case.

Next Generation Electronic Filing
Preparation for the next system of electronic filing is
progressing. Requirements gathering for anew software
system,atwo year process, hasrecently been completed.
Inaddition to input from within the Judiciary, the process
included getting feedback from 63 outside stakeholder
groups, whose preferences in a new filing system in-
cluded the ability to sign on to any court system with
one password, batch filing, customizable reports and
improved search capability. With the completion of the
first phase of the process, prioritization and a develop-
ment of a schedule for design and delivery of the new
system will begin. Nearly six million docket entries are
electronically filed each month nationally, with abouthalf
of those made by non-court staff. The new program will
improve functionality based on the functional require-
ments identified by internal and external users.
Continued on Page 5



Case Notes

From Judge Patricia C. Williams

Sandra Marra, No. 11-02875-PCW13

Issue: Exemptions

The debtor resided on a single parcel of real property
whichhad two dwellings. The debtor divided the parcel
into two separate tax parcels based on her understand-
ing that the county zoning code so required. The issue
was whether the debtor could exempt both tax parcels
under RCW 6.13.010 as arguably they were actually
used as one parcel and constituted a single residential
parcel with an appurtenant dwelling unit as defined in
the Growth ManagementAct,Chapter 19.40.100. After
anevidentiary hearing, the court denied the exemption.
The court’s oral decision can be accessed from the case
docket under docket No. 77.

Arnold and Kimberly Allen,

No. 11-01152-PCW13

Issue: Objection to Claim

An objection to claim was filed by the debtor. The
original proof of claim was filed by Wells Fargo, d/b/a
America’s Servicing Company. An amended proof of
claim was filed by U.S. Bank. The issue was whether
either was a “person entitled to enforce the note” and

From the Clerk cont’d

thus had standing to file the proof of claim. The origi-
nal note had been assigned and reassigned and sold on
the mortgage market through a complicated series of
transactions which are described in the written decision.

The original assignment of the note was based upon
a Lost Note Affidavit and the issue was whether an
assignee may enforce a lost note. The court’s deci-
sion concluded that it could. The note was endorsed
in blank and the issue was whether the specific blank
endorsements appearing on the note were sufficient
to transfer the right to enforce the note. The decision
concluded that the endorsements in blank were suf-
ficient. Another issue required a detailed analysis of
the Pooling and Servicing Agreement to which U.S.
Bank was a party and which appointed Wells Fargo
its “master servicer.” After analysis of the specific
provisions of the Pooling and Servicing Agreement,
the court’s decision concludes that U.S. Bank was a
“person entitled to enforce the note.”

The decision should be read for an understanding of
all the issues and the basis of the court’s decision. The
court’s written decision can be accessed from the case
docket under docket No. 90. The decision is on appeal
with the BAP. Readers should check to determine if a
BAP decision has been issued.

Internal Case Number Assignments

With the retirement of Patricia Elser, a 25-year veteran
of the court, case administrator digit assignments have
been updated. The current distribution is as follows,
although any case administrator in either Spokane or
Yakima can help with case questions.

Barb Trosvik 00-11
Nydia Urlacher 12-20
Erin Coppin 21-28
Stephanie Mann 29-36

Kathleen Chamberlin 37-48

Kerrie Masters 49-59
Jill Laurie 60-65
Terri Harvey 66-75
Lee Wolfand 76-87
Wendy Jo Imming  88-99

Requests to Discontinue

Notices of Electronic Filing

An event is available in the CM/ECF dictionary for
attorneys to discontinue receiving email notification

of documents filed. Once docketed by the attorney,
the court will remove the primary email address from
the attorney table. However, if the attorney has any
additional addresses in his CM/ECF account, that
address will still receive the Notice of Electronic
Filing. Currently, the program does not provide for
discontinuing those notices.

Restricted Documents in Closed Cases

In September, 2010, the Judicial Conference
amended its privacy policy to restrict public access
through PACER to documents in bankruptcy cases
that were filed before December 1, 2003, and have
been closed for more than one year. This change
went into effect automatically with the installation
of CM/ECF Version 4.1 at the court in June of 2011.
Printed copies of those documents are still available
by mail, and at the front counters or public access
terminals at the court.
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A Lack of Interest in Entz-White:
Pendency Interest and Cure in the 9" Circuit

By Brent Haslam,
Judge Hanel Scholarship Recipient

l. Introduction

The controlling case in the 9" Circuit regarding pendency
interest in a bankruptcy case is In re Entz-White." In Entz-
White the court held that a Chapter 11 bankruptcy plan that
made provision for paying all arrearages on a debt which
matured naturally, actually cured the default occasioned by
failing to pay on the debt.> Therefore, the debtor could avoid
any consequences of the default, including the post-default
interest rates included in the original contract.?

1 In re Entz-White Lumber and Supply, Inc., 850 F.2d 1338 (9th Cir.
1988).

2 Inre Entz-White, 850 F.2d at 1342.

3 I

22" Annual Seminar and Retreat cont’d

articles on a variety of subjects. He has served as an
advisor to the Drafting Committee thatrevised Article 9
of the Uniform Commercial Code, as chair of the
ABA’s UCC Committee, and as ABA Advisor to the
Joint Review Committee for Article 9 of the Uniform
Commercial Code.

Judge Patricia C. Williams and James D. Perkins
will discuss problems that arise when a debtor who should
be in a Chapter 13 case cannot due to eligibility or other
problems. Judge Williams has been on our Bench since
1997 and has served as the Chief Bankruptcy Judge for the
Ninth Circuit. Jim Perkins is a trial attorney for the United
States Trustee Program, and is also an adjunct professor at
Whitworth University.

RobertD. (“‘Jake”’) Miller will inform us of how to watch
for and how to avoid improper creditor practices in bank-
ruptcy cases. Jake is the United States Trustee for Region
18, which includes Washington, Idaho, Montana, Oregon,
and Alaska. Jake was the Assistant United States Trustee
for the Eastern District of Washington at Spokane. He has
been with the United States Trustee Program since 1988.

Negotiating cash collateral and DIP agreements can be a
difficult task for both debtors and creditors alike. Geoffrey
Groshong and Bruce Borrus will explain how to avoid
pitfalls and traps while working through this process. Geoff
is apartner of Miller Nash LLP and Bruce is a principal with
Riddell Williams PS, both in Seattle. Both of these speak-
ers have extensive bankruptcy practices and have written
numerous articles for professional publications.
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This article respectfully disagrees with the Entz-White
opinion’s analysis and conclusion. Section 3 A of this article
will address the Entz-White court’s reasoning and holdings
in comparison with the law in other circuits to argue that
the ruling misinterprets the Bankruptcy Code to the detri-
ment of creditors. Additionally, section 3B will examine the
1994 amendments to the Bankruptcy Code, which directly
affect the validity of the Entz-White ruling. This article
will demonstrate that not only is other-jurisdictional law
at odds with Entz-White, but Congress’ amendments to the
Bankruptcy Code in 1994 specifically address some of the
issues which Entz-White proposed to settle, and make the
validity of Entz-White even more dubious. The holding is
now something of an anachronism.

Continued on Page 7

A Ninth Circuit Case Law Update will bring attendees
current on recent interpretations of bankruptcy law in the
Ninth Circuit. Prof. Sepinuck will join Judge Frank L.
Kurtz and Mary Jo Heston to discuss recent developments
in the law. Judge Kurtz has been on our Bench since 2005,
and is our Chief Bankruptcy Judge. Prior to that he served
on the Washington State Court of Appeals, Division III.
Mary Jo Heston is a shareholder in the Seattle law firm of
Lane Powell PC. She has taught debtor/creditor/bankruptcy
courses at the Seattle University and the University of
Washington Schools of Law, and has lectured nationally,
internationally and locally on bankruptcy related issues.

The program will close with an opportunity to ask hard
questions of the Judges, the Clerk of the Court, and rep-
resentatives from the Office of the United States Trustee.
Chief Judge Kurtz,Judge Williams,Judge Rossmeissl, Clerk
of Court Beverly Benka, Jake Miller, and attorney for U.S.
Trustee Gary Dyer will be on hand to answer those questions.
Anonymity will be guaranteed by moderator Gary T. Farrell.

So much for the Seminar; now it’s time to talk about the
Retreat. The Friday Banquet will feature Jane Pearson,
who will recount anecdotes about Governor John Connally’s
Chapter 11 case. You won’t want to miss the Hospitality
Suite on Thursday and Friday nights, sponsored by Hames,
Anderson & Whitlow. Fun things to do include golfing,
river rafting, horseback riding, road and mountain biking,
boating, tennis, volleyball, badminton, croquet, horseshoes
and swimming.

Foraregistration brochure send an email toian @spokelaw.
com.



Lack of Interest in Entz-White cont’d

Il. Background

In March of 1982 Great Western Bank & Trust (“Great West-
ern”) loaned $2 million to Entz-White Lumber & Supply
(“Entz-White”).* In February 1983, Great Western loaned
another $600,000 to Entz-White. Originally the loans were
going to mature on June 1983, but Great Western extended
the loans to June of 1984, and loaned an additional $591,000
to Entz-White > In April 1984 Entz-White executed a promis-
sory note in the amount of $3,170,175.°The note’s provisions
included aninterestrate “equal to Great Western’s prime rate
plus 1.5%. It also provided that ‘[a]ll obligations hereunder
(including principal, interest, costs and fees) not discharged
when due or upon ‘demand’ shall bear interest, until paid in
full, at the greater of (i) a per annum rate equal to...(150%)
of the rate set forth above, or (ii)...(18%) per annum.”””’
The above provision of the promissory note proved to be
the center of contention between the two parties.

The note matured naturally on June 1, 1984. Entz-White
defaulted by non-payment and on August 17, 1984 filed for
relief under Chapter 11 of the Bankruptcy Code.® Subse-
quently, Entz-White’s reorganization plan was confirmed
by the bankruptcy court, and according to the plan’s provi-
sions, Great Western received payment on April 26, 1995,
0f $3,492 471 .° The payment included the principal amount
noted on the promissory note plus the interest, which accrued
at 1.5% above the prime rate of Great Western. If Entz-
White had paid at the post-default rate of 18%, an amount
of $190,617 would have been added to the total payment.
Great Western appealed to the 9™ Circuit arguing that they
were entitled to the default rate of interest. The 9" Circuit
affirmed the decision of the bankruptcy court and district
court stating that the plan cured the default and therefore
any consequence of that default.

The court’s attention focused mainly on 11 U.S.C§§ 1123,
1224.1° The court also relied on a Second Circuit opinion
for its discussion of “cure.”!! Entz-White quotes directly
from that opinion stating that “‘A default is an event in the
debtor-creditor relationship which triggers certain conse-
quences....Curing adefault commonly means taking care of
the triggering event and returning to pre-default conditions.
The consequences are thus nullified. This is the concept of
‘cure’ used throughout the Bankruptcy Code.””'? Under
this definition Entz-White argued that it cured the default

Id. at 1339.

Id.

Id.

Id.

Id.

9 Id.

10 Id.at 1340-41.

11 In re Taddeo, 685 F.2d 24 (2d Cir. 1982).

12 Inre Taddeo, 685 F.2d 26-27 (2d Cir. 1982) (quoted in In re Entz-
White Lumber and Supply, Inc., 850 F.2d 1340 (9th Cir. 1988)).

0NN A

by paying the arrearages of its debt under the Chapter 11
reorganization plan. Therefore, it avoided any of the con-
sequences of default.”” Great Western argued that in fact,
“Congress intended to allow debtors to cure only those
defaults the consequences of which are solely acceleration
of the remaining payments due.”'* This argument was based
on a reading of 11 U.S.C. § 1124(2). The pertinent parts of
subsection 1124(2) are as follows:

[A] class of claims or interests is impaired under a
plan unless, with respect to each claim...of such class,
the plan... (2) notwithstanding any contractual provision
or applicable law that entitles the holder of such claim
or interest to demand or receive accelerated payment of
such claim...after the occurrence of default...(A) cures
any such default that occurred before or after the com-
mencement of the case under this title...; (B) reinstates the
maturity of such claim...as such maturity existed before
such default; (C) compensates the holder of such claim...
for any damages incurred as a result of any reasonable
reliance by such holder on such contractual provision or
such applicable law; and (D) does not otherwise alter the
legal, equitable, or contractual rights to which such
claim...entitles the holder of such claim...."”

The court found Great Western’s argument that the “not-
withstanding” provision of subsection (2) meant that cure
can only be applied to an obligation accelerated by default
a “strained reading of the statute.”'® The court went on to
state that the “natural” reading of subsection (2) shows that
a Chapter 11 plan can cure all defaults, which would obvi-
ously include, but not be limited to, defaults that result in
acceleration.'” Additionally, the legislative history noting
Congress’ concern with defaults resulting in acceleration was
not demonstrative evidence that only defaults of thatkind can
be cured.'® Therefore, Entz-White can cure its default even
though it did not result in acceleration. And as the Chapter
11 plan cured the default by paying off the note, Entz-White
is entitled to avoid the consequences of default including the
default interest rate demanded by Great Western.!” The court
finished this portion of its opinion with the statement that it
“is clear that the power to cure under the Bankruptcy Code
authorizes a plan to nullify all consequences of default, includ-
ing avoidance of default penalties such as higher interest.”?

13 In re Entz-White, 850 F.2d at 1340.
14 Id.

15 11 US.C.§ 1124(2).

16 In re Entz-White, 850 F.2d at 1341.
17 Id.

18 Id.

19 Id. at 1342.

20 Id.
Continued on Page 8
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Lack of Interest in Entz-White cont’d

lll. Argument

A. Entz-White should be reversed because it
erroneously interprets the Bankruptcy Code.
It should be noted at the first, that “[n]Jo other Circuit has
adopted Entz-White.”?' Indeed aKeyCite search on Westlaw
reveals that it has not been followed by any appellate level
court, or any bankruptcy court outside of the 9" Circuit.
After twenty-three years Entz-White has certainly not aged
well. This section will examine two court opinions at odds
with Entz-White. The discussion will focus more on each
court’s analysis of Entz-White and less on the facts of each
individual case. In In re Moody the court states “Entz-White
deals with general bankruptcy principles but fails to recog-
nize the importance of unimpairment.”*

The Moodynotes that Entz-Whitereads 11 U.S.C.§ 1124(2)
incorrectly as the means to cure a default. Rather, 1124(2)
is a way to measure impairment, not a roadmap for how to
cure.” Additionally, Entz-White impermissibly “attempts to
read the Bankruptcy Code without reference to cure rights
under state law.”** By so doing, it fails to properly see how
important unimpairment is. This approach effectively turns
1124(2), which is in its nature definitional, into a way for a
debtor to cut off a creditor’s contractual and state law rights
that allow for the collection of default interest. Applying
the Moody court’s analysis to Entz-White reveals that Great
Western was actually an impaired creditor and should have
been able to object to the confirmation of Entz-White’s
Chapter 11 plan because a disallowance of default interest
certainly harms Great Western, and a harmed creditor is an
impaired creditor. For the purposes of “cure” then, Entz-
White read a definitional section of the Bankruptcy Code as
a prescription, and failed to consider that denying default
interest would impair Great Western.

Another case disagreed with Entz-White centered on
the rights of certain parties in a bankruptcy proceeding to
receive a default interest rate. In In re Ace-Texas the bank-
ruptcy court refused to adopt Entz-White's reasoning as to
cure and as to default interest.” Regarding cure, the court
quotes from legislative history which states that “‘a claim
or interest is unimpaired by curing the effect of a default
and reinstating the original terms of an obligation when
maturity was brought on or accelerated by the default.””*

This legislative history lays bare one fundamental flaw
in the Entz-White reasoning. The history refers to circum-
stances dealing with maturity after a default, regardless of

21 Inre Moody National SHS Houston H, LLC, 426 B.R. 668 (Bankr.
S.D. Tex., 2010).

22 Inre Moody, 426 B.R. 668, at 672.

23 Id. at 672.

24 1Id.

25 Inre Ace-Texas, Inc., 217 B.R. 719 (Bankr. Del., 1998).

26 In re Ace-Texas, Inc., 217 B.R. at 727 (quoting S.Rep. No. 95-989,
95" Cong., 2d Sess. 120 (1978) (emphasis added)).
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whether those circumstances are acceleration or not. So
even if Entz-White’s interpretation of subsection 1124(2)
was correct, the legislative history states that unimpairment
is only available when a default is cured that resulted in
maturity. In Entz-White, the obligation matured naturally on
June 1, 1984. Default did not result in maturity. Therefore,
there was no cure available to Entz-White according to
the legislative history. Granted the language of the statute
controls over legislative history, but the legislative history
informs the reading of the statute as to the drafter’s true
intent. In re Ace-Texas cited with approval the following
treatise language regarding Entz-White:

[Entz-White] appears to be in error. Section 1124(2) ap-
plies only to the curing of defaults that have accelerated the
debt. There was no issue of cure before the court in Entz-
White. The entire debt was due without acceleration. The
impairment rule applicable to unaccelerated debt should
therefore apply. Under that rule, impairment can )
avoided only if the plan proposes cash payment in the full
amount of the claim in accordance with the parties’ agree-
ment. When the agreement requires a higher postdefault
rate of interest, this means the higher interest must be paid.
Any other treatment would alter the creditor’s rights.”
The above quotation is a fair summation of the arguments

against the Entz-White holding. The holding allows for the
cure of default whether it was brought on pre or post maturity,
and regardless of whether this resulted in acceleration of the
obligation. In so doing, it allows debtors to treat impaired
creditors as unimpaired,and to override contractual and state
law requirements regarding default rate interest.

B. Entz-White should be reversed because
1994 amendments to the Bankruptcy Code
eviscerate its holding.

In 1994, 11 U.S.C. § 1123(d) was added to the Bankruptcy
Code. It arguably should put an end to the issue of how to
cure a default under the code. Section 1123(d) reads as fol-
lows: “Notwithstanding subsection (a) of this section...if itis
proposed in a plan to cure a default the amount necessary to
cure the default shall be determined in accordance with the
underlying agreement and applicable nonbankruptcy law.”?
This section does not mention 11 U.S.C. § 1124(2), which
buttresses the Moody court’s reasoning that section 1124(2)
is merely definitional. Further, the added language looks to
the underlying agreement, i.e. the contract, and state law
for how to cure. Therefore, if a contract has a valid default
interest provision that satisfies tests of reasonableness and is
in accordance with state law, then the creditor must receive
the default interest rate in order to remain unimpaired.

27 Inre Ace-Texas, Inc., 217 B.R. at 727 (quoting James F. Queenan,
Jr., Chapter 11 Theory & Practice § 30.15, at 30:49 (1994)).
28 11 U.S.C. § 1123(d).

Continued on Page 9



IRS Priority Claims in Chapter 11 Plans:
Are Equal Periodic Payments Required?

By Timothy Fischer
Murphy, Bantz and Bury PLLC

Internal Revenue Service (the “IRS”) claims are common in
Chapter 11 proceedings,and most plans deal with repayment
of priority tax claims of some sort. In this District, the IRS’s
opinion, set forth in its objections to plans deviating from its
opinion, is that Plan payments to the IRS must be made in
equal periodic payments. But what is really required under
the Bankruptcy Code, and can a confirmable plan provide
for graduated payments, or even a balloon payment?

One of the seminal cases dealing with the issue is In re
Mason and Dixon Lines, Inc.,71 B.R.300 (Bankr. M.D.N.C.
1987). The debtor in that case, facing a $1,650,207.90 pri-
ority tax claim, t proposed to pay the claim in six annual
payments, paying only the yearly interest accrued for five
years, and then making a final payment in the sixth year of
the full claimed amount. Id. at 302. The IRS objected to
the proposed treatment, stating that 11 U.S.C. § 1129(a)(9)
(C) requires equal monthly payments to be made towards
the priority claim. Id. At that time § 1129(a)(9)(C), which
has since been amended by BAPCPA, provided as follows:

(9) Except to the extent that the holder of a particular
claim has agreed to a different treatment, the plan pro-
vides—

(C) with respect to a claim of the kind specified in sec-
tion 507(a)(7) of this title, the holder of such claim will
receive on account of such claim deferred cash payments,
over a period not exceeding six years after the date of as-

Lack of Interest in Entz-White cont’d

Indeed the 5" Circuit has weighed in on the effect of 1123(d)
on Entz-White.In Southland Corp.v. Toronto-Dominion the
5* Circuit stated that, “Congress, in bankruptcy amendments
enacted in 1994, arguably rejected the Entz-White denial
of contractual default interest rates.”” Even the 9" Circuit
Bankruptcy Appellate Panel questioned the holding of Entz-
White given the new additions to the Bankruptcy Code. In
Hassen Imports P’ship v. KWP Fin.VI, the panel stated, “...
the future of that [Entz-White] holding is in doubt, as the
1994 amendments to section 1123 added subsection (d) to
provide that the amount necessary to cure a default under
a Chapter 11 plan shall be determined in accordance with
the underlying agreement and applicable non-bankruptcy

law.”** However, that was eleven years ago, and the holding

29 Southland Corp.v. Toronto Dominion, 160 F.3d 1054, 1059 n. 6
(5th Cir. 1998) (quoted in In re Moody, B.R. 668, 673 (Bankr. S.D.
Tex., 2010)).

30 Hassen Imports P’ship v. KWP Fin.VI,256 BR. 916,924 n. 13
(9th Circ. BAP 2000).

sessment of such claim, of a value, as of the effective date
of the plan, equal to the allowed amount of such claim.
—11 U.S.C. § 1129(2)(9)(C) (1987).

The Mason and Dixon court held for the IRS, and stating
that after finding a paucity of cases interpreting “deferred
cash payments,” it must therefore be common sense that
“cash payments” means installment payments, and that the
payments should be spread over six years, withequal monthly
payments. 71 B.R. at 302. The court stated that following
the debtor’s view would “place the debtor in an extremely
favorable position and the Internal Revenue Service at great
risk,” and that Congress would never have intended to be
that generous with a taxpayer (a seemingly tongue in cheek
observation)./d. Therefore monthly payments were required,
unless “special or unusual facts...constitute grounds to vary
the normal payment interval.” Id. at 303.

The IRS followed its success in Mason and Dixon by
objecting to a similar plan set forth by an individual Chapter
11 debtor in In re Mahoney, 80 B.R. 197 (Bankr. S.D. Cal.
1987).Mr. Mahoney’s plan provided that priority tax claims
would be paid in a lump sum during the sixtieth month of
the plan. Id. at 199. The IRS cited to Mason and Dixon,
and the court, finding no “special facts or circumstances”
present in this case, held that monthly payments to the IRS
would be required for confirmation of the plan. Id. at 200.

Following the pair of 1987 cases holding in the IRS’s
favor, a pair of 1991 cases checked the IRS’s fervor. In In
re Volle Electric, Inc.,132 B.R. 365 (Bankr. C.D.11l. 1991),

Continued on Page 10

still stands. The new addition to the Bankruptcy Code in
1123(d) removes any ambiguity in the language of 1124(2).
As such, and in the face of overwhelming opposition to the
holding, Entz-White should be overturned.

IV. Conclusion

The Entz-White case interprets the Bankruptcy Code to the
detriment of creditors. Both as to cure and default interest
(and the necessary interplay between the two) the decision
is at odds with a deluge of judicial and academic analysis.
No other Circuit has adopted its reasoning. Even the 9™
Circuit Bankruptcy Appellate Panel questions its vitality.
And finally, additions to the Bankruptcy Code subsequent
to the Entz-White decision reveal that it is incorrect. In the
interest of consistency,harmony, and justice, the Entz- White
rule should be revisited and changed. It has had a twenty-
eight year run—it’s time to retire.
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