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The Foreclosure Fairness Act:
A New Tool to Assist Distressed Homeowners

By Lisa M. von Biela
Staff Attorney
Foreclosure Prevention Unit
Northwest Justice Project. lisav@nwjustice.org
A new day dawned on July 22, 2011, when the new
Foreclosure Fairness Act (“FFA”) took effect. Now, instead of languishing for months—sometimes years—in
the loan modification process, distressed homeowners
have a new tool that requires their lender to sit down
and negotiate in good faith before a neutral mediator.
Key Provisions of the FFA
For homeowners falling into default after July 22,
2011, the servicer must first send them a Notice of
Pre-Foreclosure Options (“NOPFO”). Homeowners
who respond to the NOPFO receive an additional 60
days before the lender can issue the notice of default.
It is crucial to encourage homeowners to respond to
the NOPFO for the additional time it provides. The
homeowner also has the opportunity to “meet and
confer” with the lender at this very early stage in the
foreclosure process in order to explore alternatives to
foreclosure. The homeowner may choose to bring an
attorney or housing counselor to this session, though
it is not required.
In addition to the opportunity for the meet and confer,
homeowners may be referred to mediation by a HUDcertified housing counselor or an attorney licensed to
practice in Washington. The referral must be made
before the notice of sale is issued, however. The referral to mediation stops the foreclosure process until the
completion of mediation. This provides another very
important safeguard for distressed homeowners. The
homeowner may bring an attorney or housing counselor
to the mediation session as well.

Some Exceptions
The FFA only applies to owner-occupied properties,
not to investment properties. Further, it does not apply to homes where the purchase was seller-financed.
The mediation provision of the FFA does not apply
to financial institutions that conducted less than 250
foreclosure sales in the prior year. (The current list of
exempt institutions can be found at: http://www.commerce.wa.gov/DesktopModules/CTEDPublications/
CTEDPublicationsView.aspx?tabID=0&ItemID=985
3&MId=846&wversion=Staging.)
Key Aspects of Mediation
The homeowner and the lender (including a
decision maker for the lender, who may be present
Continued on Page 6
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Editor’s Corner:
Notes Does Have a Reason to Keep Going

By Gary T. Farrell, Attorney
One measure of the viability of an organization is the
interest in and participation of its members. Not very
long ago, I declared NOTES to be on life support
with no sign of brain waves. I have changed my mind
because of the contributing authors of this edition.
First of all, Tom Basset emailed me with the suggestion that we enter a relationship with Idaho’s
Commercial Law and Bankruptcy Section. We did,
and I believe both organizations will benefit. Noah
Hillen wrote an excellent article on the Supreme Court
decision of Stern v. Marshall, which was published
in the Idaho Bankruptcy Newsletter. We asked if we
could reprint his article. Noah said that he would do
one better, and submitted an expanded and updated
article. Noah is not only an excellent writer on the
subject but recently concluded litigation where the
Stern v. Marshall case became a central issue.
In return, the Idaho bar is reprinting our Aaron
Gwilliam article, “Extraterritorial Application of
States’ Homestead Exemption in the Ninth Circuit”
(May 2011). Editor Katie Dullea loved the article
and thought it would benefit her bar members. We
look forward to further collaboration with our Idaho
sisters and brothers in the future. And thanks, Tom,
for your great idea.

Submission Guidelines

Attention to these guidelines will save time and
money in the production of NOTES:
•	Always use “Title Case” for headlines and section
headers, never “ALL CAPS.”
• Always use Italics in place of Underline.
•	Never use tabs or spaces to indent.
•	Only one space after period (.) or colon (:); only
one Return at the end of each paragraph.
• Proof-read carefully.
• Save in Word (.doc) format (but NOT Word
2007). If you use WordPerfect, save as .rtf.
•	For extra safety, ZIP file before sending.
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Another member stepped up. K. Denny Colvin, impressed with Lisa M. von Biela’s expertise regarding
the recent “Foreclosure Fairness Act,” encouraged
her to write an article for Notes. Lisa is a staff attorney in the foreclosure prevention unit of the NW
Justice Project. Lisa did contact us, and her timely
article is in this edition. We are very grateful to both
Ms. von Biela and Mr. Colvin.
As attorney for the United States Trustee, I had the
opportunity to review every Chapter 11 plan of reorganization. An essential test in doing so was to determine
whether the plan satisfied the “absolute priority rule.”
In his article in this issue, Dave Gardner posits that
BAPCPA has turned the absolute priority rule into an
“absolute mess.” Say it isn’t so, Dave!
Finally, Ian Ledlin, in two articles, gives us a summary of the ways that you can lose the automatic stay in
your case. He has listed eight. I entitle such “sphincter
muscle moments.” The Judge leans forward and says,
“Mr. Farrell, I find that we have nothing more to talk
about because you screwed up and lost the automatic
stay for your client.” It is at this moment I pray I can
wake up and attribute all to a bad dream.
In short, thanks to all. You have shared your
time, your talent and your work. And all of us are
benefitting greatly.

Save These Dates for

Seminar and Retreat
June 15-16, 2012

Sun Mountain Lodge
Winthrop, Washington

The Vanishing Stay:
The curious case of Reswick v. Reswick

By Ian Ledlin,
Phillabaum, Ledlin, Matthews,
Sheldon & Kime, PLLC
Reswick, Jr. v. Reswick,
446 B.R. 362 (9th Cir. BAP 2011)
After five years of marriage Mr. & Ms. Reswick
became involved in a contentious divorce proceeding which lasted four years. The divorce proceeding
ended with a $35,000 property division judgment
in favor of Ms. Reswick and an order requiring Mr.
Reswick to pay child support in the amount of $947
per month. Although Mr. Reswick earned $150,000
per year, he did not pay the judgment and did not
always pay child support. Ms. Reswick began enforcing her judgment.
Mr. Reswick filed a Chapter 13 case. This case
was dismissed three months later. Two months after
the case was dismissed, Mr. Reswick filed a second
Chapter 13 case. If a second bankruptcy case is filed
after a case that had been pending during the prior
year which had been dismissed, §362(c)(3)(A) requires that a debtor must obtain an order within 30
days of the second filing to keep the stay in effect.
Because Mr. Reswick did not bother to continue
the stay, Ms. Reswick garnished more than $4,400
of his wages after 30 days had elapsed from the date
he filed his second case. Mr. Reswick retaliated by
seeking damages against Ms. Reswick for nearly
$60,000 (most of which was for emotional distress
and punitive damages). Mr. Reswick’s theory was
that, even though the automatic stay was dissolved
as to him, it was not dissolved as to any property.
He claimed that the garnishment of property of the
estate violated the automatic stay.
The parties did not dispute the facts. The issue
turned on whether §362(c)(3) dissolved the stay
as to proceeding only against Mr. Reswick, or proceeding only against Mr. Reswick and his property
that was not property of the estate, or was dissolved
in its entirety as to Mr. Reswick, his property, and
property of the estate.
Section 362(c)(3)(A), states in part:
[I]f … a single or joint case of the debtor was
pending within the preceding 1-year period but
was dismissed,…

(A) the stay … with respect to any action taken
with respect to a debt or property securing debt …
shall terminate with respect to the debtor on the
30th day after the filing of the later case.

The BAP quickly disposed of Mr. Reswick’s contention that the statute meant that the stay was
dissolved as to proceeding solely against him but
not as to his property, stating that no other court
had reached that conclusion.
The BAP also ruled that the dissolution of the stay
went beyond Mr. Reswick and his property but also
extended to property of the estate; in other words, the
stay is dissolved in its entirety. In making its decision,
the BAP acknowledged that it was interpreting the
statute contrary to the majority of the courts which
had ruled on this issue.
The BAP justified this ruling by interpreting the
clause, with respect to the debtor, as referring to
only a debtor in a joint case who filed the preceding
case as a single debtor; that is, the clause defines to
which debtor the stay relief applies, and distinguishes
between the repeat filing debtor and the first time
filing joint debtor.
The BAP, however, did not explain why the stay
was no longer in effect at all, and not just dissolved
as only to property subject to the claims of secured
creditors. Reading §362(c)(3)(A) without the confusing “with respect to the debtor” language helps
discern the meaning of this section of the statute:
If a single or joint case of the debtor was pending within the preceding 1-year period but was
dismissed, the stay with respect to any action
taken with respect to a debt or property securing
debt shall terminate on the 30th day after the filing of the later case.
This reading suggests that if the stay is not continued the only property of the estate which can be
subject to the claim of a creditor is that property
in which that creditor holds a security interest. A
cautious creditor will bring a motion under 11 USC
362(j) to seek a determination that the stay has
been terminated before attempting to realize upon
property of the estate.
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From the Clerk

By Beverly A. Benka, Clerk of Court
and Shannon O’Brien, Chief Deputy Clerk
Notice and Hearing Table
The Notice and Hearing Table, a reference guide
in matrix format as to procedural requirements
for various actions in cases, has been updated and
posted to the court web site under Forms and Rules.
It provides information as to the relevant rule or
code section, a description of the action involved,
to whom notice is to be given, the notice time required, and the type of service.
Access to Local Rules on Web Site
In order to provide better access, the Eastern District’s
local rules page on the Internet site has been revised.
Options include accessing the complete set of rules,
each individual rule, the redlined versions of current
rules, or each rule with a redlined history. The goal was
to provide more streamlined access to the rules. Rules
are found under the Forms and Rules category on the
banner at the top of the home page.
New Members Appointed
to Standing Advisory Committee
The court has appointed the following members of
the bar to its Standing Advisory Committee: Dave
Gardner, Rebecca Sheppard, Tim Fischer and Ian
Ledlin. Tom Atwood, as the current President of the
Bankruptcy Bar Association, sits on the committee
as a co-chair with the Chief Bankruptcy Judge. The
committee is composed of the judges of the court,
the president of the Bankruptcy Bar Association, the
Clerk of Court, permanent representatives from the
offices of the U.S. Attorney and U.S. Trustee, the
Chapter 12 and 13 trustees, and six rotating positions
representing various stakeholders. The committee, in
addition to discussing topics of general interest, also
serves as the court’s Local Rules Advisory Committee. The committee meets in June at Sun Mountain
Lodge, Winthrop, Washington, in conjunction with
the Bankruptcy Bar Association’s annual seminar.
Fee Increase November 1, 2011
The Judicial Conference of the United States authorized an increase in the Miscellaneous Fee Schedule
effective November 1, 2011. Along with increases to
notices of appeal, adversary proceedings, amendments
to schedules, and other miscellaneous items, the administrative fee portion of case filing fees increased
4 • EWB NOTES XXII, No. 2 • DECEMBER 2011

by $7 which resulted in a total filing fee increase for
the case chapters by that amount. Fee schedules can be
found on the court web site under General Information/
Bankruptcy and Miscellaneous Fees.
PACER Fee Increase
The electronic public access fee will increase from
$.08 per page to $.10 per page effective April 1,
2012. The fee has not been increased since 2005 and
the increase is needed to continue to support and improve the Public Access to Court Electronic Records
(PACER) system. PACER users who do not accrue
charges of more than $15 in a quarterly billing cycle
will not be charged a fee, which means that 75 to 80
percent of all users will still pay no fees. (The current
exemption is $10 per quarter).
National Rules Effective December 1, 2011
The following Federal Rules of Bankruptcy Procedure
take effect December 1, 2011:
Rule 1004.2 requires an entity filing a Chapter 15
case to state the country of the debtor’s main interest,
and to list each country in which a case involving a
debtor is pending.
Rule 2003 requires the filing of a statement upon
adjourning a meeting of creditors or equity security
holders.
Rule 2019 requires disclosure in Chapter 9 and Chapter
11 cases by all committees or groups that consist of
more than one creditor or equity security holder, and
authorizes the court to require disclosure by an individual party in interest when knowledge of that party’s
economic stake in the debtor would assist the court in
evaluating the party’s arguments.
Rule 3001 details the supporting information required
to accompany certain proofs of claim.
Rule 3002.1 implements §1322(b)(5) of the Bankruptcy
Code, which permits a chapter 13 debtor to cure a
default and maintain payments of a home mortgage.
Rule 4004 permits a party in certain circumstances to
seek an extension of time to object to a debtor’s discharge after the time for objecting has expired.
Rule 6003 clarifies that the 21-day waiting period before a court can enter certain orders at the beginning
of a case, including an order approving employment
of counsel, does not prevent the court from specifying
an effective date for the order that is earlier than the
date of its issuance.
Continued on Page 5
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National Forms Effective December 1, 2011
Three new forms also take effect December 1, 2011.
Form 10 (Attachment A), Form 10 (Supplement 1),
and Form 10 (Supplement 2) implement amendments
to FRBP 3001 and 3002.1 and are to be used for claims
secured by a security interest in the debtor’s principal
residence. Amended forms include the following:
Bankruptcy Form 1 – Voluntary Petition, implementing Bankruptcy Rule 1004.2.
Bankruptcy Forms 9A–9I – Notices of Meetings of
Creditors, implementing Bankruptcy Rule 2003(e),
which requires the presiding official at an adjourned
meeting of creditors to file a statement specifying the
date and time to which the meeting is adjourned.
Bankruptcy Form 10 – Proof of Claim, amended to
clarify that writings supporting a claim or evidencing
perfection of a security interest must be attached to
the proof of claim.
Bankruptcy Form 25A – Plan of Reorganization
in Small Business Case under chapter 11, showing the change to the effective date provision in the
model small business plan to reflect the 2009 timecomputation rules amendments. It increases the time
to file a notice of appeal and the duration of the stay
of a confirmation order.
National forms can be found via a link on the
court’s web site under Forms and Rules/National
Bankruptcy Forms.
Filing Statistics
Consumer bankruptcies fell 17% nationally in September from a year earlier and are expected to be less
in 2011 than in 2010. Locally, consumer bankruptcies
fell 15% in September over a year ago. Chapter 7s in
the Eastern District through September represent 78%
of filings, with Chapter 13s at 21%, Chapter 11s at 1%
and Chapter 12s less than that.
CM/ECF Release 4.2
The new release addresses Rule 3002.1 by providing the
ability for a creditor to file a notice of payment change
as a supplement to the holder’s proof of claim. Three
new dictionary events are available and will appear
on the claims register when used: Notice of Mortgage
Payment Change; Notice of Postpetition Mortgage
Fees, Expenses and Charges; and Response to Notice

of Final Cure Payment Rule 3002.1. Additional events
available for the case docket include: Motion to Determine Mortgage Fees and Expenses re: Rule 3002.1;
Motion to Determine Final Cure and Payment re: Rule
3002.1; and Notice of Final Cure Mortgage Payment.
The release is scheduled to be put into place with the
new events available by December 1 of this year.
Bankruptcy Basics and Beyond Seminar
The bankruptcy court recently participated in the
Bankruptcy Bar sponsored seminar held in Richland
in October. Bev Benka led a panel of staff in providing information on fee increases, an updated notice
and hearing guide, procedural and practice issues and
frequently asked questions.
Federal Records Center
The Federal Records Center (FRC) in Seattle is a
component of the national Archives and Records
Administration (NARA). Federal government records
are stored there. As a cost reduction initiative, in July
the FRC discontinued the on-site public viewing
room for reviewing files and requesting documents.
Research requests will be accommodated on line, by
mail, fax, or telephone. FRC point of contact information may be obtained at: http://www.archives.gov/frc/
locations.html. In addition, records may be retrieved
at the court for a fee.
Pilot Project Posting Court Opinions
A pilot project is underway as of October to post judicial
opinions. The initial testing is with the U.S. Court of
Appeals for the Eighth Circuit, District Court of Rhode
Island, and U.S. Bankruptcy Court for the Southern
District of Florida. Other courts will be added during
the pilot. Access to the opinions is available via the
Government Printing Office’s FDSYS system at www.
gpo.gov/fdsys. The Judicial Conference of the U.S.
Courts approved the pilot and will make a determination
on whether to continue the project after it concludes.

Deadline for Next Issue:
March 30, 2012
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Foreclosure Fairness Act cont’d

telephonically) will negotiate before a neutral third
party, the mediator. Both the homeowner and the
lender are expected to participate in the session in
good faith. Each must provide certain documents to
the other side and the mediator and pay a $200 fee to
the mediator at least ten days before the mediation.
The mediator facilitates the negotiations, but cannot
direct a result. After the session, the mediator issues a
certificate indicating whether the parties participated
in good faith. If the homeowner did not participate
in good faith (for example, by neglecting to provide
required financial documents), then the foreclosure
may proceed. If the lender did not participate in
good faith (by not providing documents, or inputs
to its calculations, for example), then it is a per se
violation of the Washington Consumer Protection
Act and a defense to foreclosure. The homeowner
may file suit accordingly.
Possible Results of Mediation
Mediation does not guarantee the homeowner will
stay in the home; it does provide the opportunity for
the homeowner and lender to explore the potential options before a neutral third party. If, for example, the
homeowner’s income is not sufficient even to support
a modified payment, the home will not be retained,
but more time or a cash for keys arrangement may be
negotiated. Even in such a case, mediation helps the
homeowner get a firm answer and some mitigation
of the situation, rather than continued uncertainty
and lack of answers. For those with adequate income, mediation may result in a modification of the
mortgage loan to resolve the situation and allow the
homeowner to move on.
For Homeowners in Default
Prior to July 22, 2011
Homeowners who received a notice of default prior
to the effective date of the FFA may be referred to
mediation at any point before the trustee’s sale is
conducted. However, I caution against eleventh hour
referrals, as it leaves inadequate time to determine
eligibility for the program and suitability for mediation. Further, last-minute referrals create the risk of
being unable to communicate with the foreclosure
trustee in time to stop the sale.
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How Can You Help?
We offer pro bono foreclosure prevention assistance
and referrals to mediation for low to moderate income
homeowners. We have a small staff and we also rely on
a panel of attorneys who have volunteered to take cases
on a pro bono basis through the Home Foreclosure Legal
Aid Project, a partnership between the Northwest Justice
Project and the Washington State Bar Association. If
you wish to assist such homeowners, you can sign up
for the program through the WSBA website at: http://
wsba.org/Legal-Community/Volunteer-Opportunities/
Public-Service-Opportunities/HFLAP-Portal/HomeForeclosure-Legal-Aid-Project. We offer support and
training for those who volunteer and take cases through
the program, and we are in need of more pro bono
panelists to increase our reach in Eastern Washington.
For More Information
The full text of the FFA may be found at: http://apps.
leg.wa.gov/documents/billdocs/2011-12/Pdf/Bills/Session%20Law%202011/1362-S2.SL.pdf. See also the
Department of Commerce website for more information
on the FFA, forms, and more: http://www.commerce.
wa.gov/site/1367/default.aspx.
Homeowners may call 1-877-894-HOME (4663)
to contact a HUD-certified housing counselor. Their
services are FREE.
Low to moderate income homeowners statewide who
are in foreclosure may contact us for civil legal aid and
mediation referrals at 1-800-606-4819.
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CONTRIBUTION?

The deadline for the next issue
of NOTES is

March 30, 2012

E-Mail contributions to Editor
at: GaryTFarrell@comcast.net
Please review guidelines

Stern Interpretations:
Two Divergent Views of Stern v. Marshall
By Noah Hillen
Noah Hillen is an associate in the Boise, Idaho,
office of Moffatt, Thomas, Barrett, Rock & Fields,
practices in the areas of creditors’ rights and
business law, and specializes in bankruptcy law.
Previously, Mr. Hillen served as a law clerk for the
Honorable Joel D. Horton at the Idaho Supreme
Court and worked with Ford Elsaesser in his
capacity as a Chapter 7 trustee.

In June, the United States Supreme Court issued its
decision in Stern v. Marshall, 131 S. Ct. 2594 (2011)
holding by a five to four majority that 28 U.S.C. §157(b)
(2) is unconstitutional, in part. That statute grants
jurisdiction to bankruptcy courts over “core proceedings,” including counterclaims by the estate against
persons filing claims against the estate. See 28 U.S.C.
§157(b)(2)(C). However, in Stern, the Court held that
the United States Constitution prohibits bankruptcy
judges from entering a final judgment on a state law
compulsory counterclaim asserted by a debtor where
the counterclaim is not resolved in the process of ruling
on a creditor’s proof of claim. Writing for the majority,
Chief Justice Roberts noted the Constitution requires
that an Article III judge enter such a final judgment.
In the subsequent months, lower courts have grappled
with the effects of Stern. While some courts have
narrowly construed Stern and its effect on the constitutionality of 28 U.S.C. §157(b)(2), other courts
have held that other core proceedings enumerated in
the statute also require adjudication by an Article III
judge. Decisions authored by Judge Pappas, from the
U.S. Bankruptcy Court for the District of Idaho, and
Judge Kirscher, from the U.S. Bankruptcy Court for
the District of Montana, take divergent views regarding
the application of Stern.
1. The Stern Case
a. Facts and Procedural History
The Stern case arose from an inheritance dispute concerning the wealthy J. Howard Marshall II (“Howard”),
Howard’s wife Vickie Lynn Marshall (better known
as Anna Nicole Smith and hereafter “Smith”), and
Howard’s son E. Pierce Marshall (“Pierce”). Shortly
before Howard’s death, Smith filed suit against Pierce
in Texas state court, claiming that Pierce persuaded
Howard to cut Smith out of Howard’s estate. Smith

argued that Howard had meant to provide for Smith
after his death through a trust and Pierce tortiously
interfered with that gift. After Howard’s death, Smith
filed a Chapter 11 bankruptcy in California. Pierce
filed a proof of claim in Smith’s bankruptcy case alleging that Smith had defamed Pierce when, shortly
after Howard’s death, Smith’s lawyers told reporters
that Pierce had engaged in forgery, fraud, and overreaching to gain control of Howard’s assets. Pierce
also initiated an adversary proceeding seeking to
except his defamation claim from discharge. Smith
counterclaimed, alleging, among other claims, tortious
interference with the expected trust gift. The Supreme
Court noted this was a compulsory counterclaim under Federal Rule of Bankruptcy Procedure 7013 and
Federal Rule of Civil Procedure 13(a).
The bankruptcy court ruled against Pierce, and
awarded Smith more than $425 million in damages.
While the matter was pending on appeal, the Texas
state court issued a conflicting judgment in favor of
Pierce. After further appeals and one prior decision
by the U.S. Supreme Court, the Ninth Circuit, on
remand, held that Smith’s counterclaim was not a
“core” proceeding under 28 U.S.C. §157(b)(2)(C)
because resolution of her claim was not necessary to
resolve the claims asserted against her by Pierce. The
U.S. Supreme Court granted certiorari.
b. The Court’s Analysis
The Court agreed with Smith that the bankruptcy court
had the statutory authority to enter a judgment on her
counterclaim under 28 U.S.C. §157, but it held that
the United States Constitution required that an Article
III judge resolve Smith’s common law counterclaim.
Article III of the Constitution defines the judicial power
of the United States and provides federal judges with
important salary and tenure protections designed to
prevent the political branches from encroaching on the
power of the judicial branch. U.S. Const. art. III, §1.
Bankruptcy judges, however, are appointed pursuant to
Article I of the Constitution, which confers Congress
the power to “establish … uniform Laws on the subject
of Bankruptcies throughout the United States.” U.S.
Const. Art. I, §8. Therefore, bankruptcy judges lack the
constitutionally imposed salary and tenure protections
held by their Article III colleagues.
Continued on Page 8
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Relying on Murray’s Lessee v. Hoboken Land &
Improvement Co., 18 How. 272, 284 (1856), the Court
held that Congress violated Article III of the Constitution when it provided a bankruptcy judge with the
authority to resolve Smith’s state law counterclaim.
In other words, only an Article III judge could enter
final judgment on Smith’s common law counterclaim.
The Court concluded such a result was consistent with
its plurality decision in Northern Pipeline Constr.
Co. v. Marathon Pipe Line Co., 458 U. S. 50 (1982)
(plurality opinion), in which the Court held a statute’s
grant of jurisdiction to bankruptcy judges to issue
final decisions on state law contract claims violated
Article III of the Constitution.
2. A Broad Interpretation of Stern.
Chief Bankruptcy Judge Kirscher from the United States
Bankruptcy Court for the District of Montana recently
interpreted Stern and concluded that the bankruptcy
court lacked the constitutional authority to adjudicate
a fraudulent conveyance action brought under the
Bankruptcy Code. Blixseth v. Blixseth, 10-00088-RBK
[CR 55]; 2011 WL 3274042 (Bankr. D. Mont. Aug.
1, 2011) . In Blixseth, Judge Kirscher relied upon the
reasoning from Stern that the U.S. Constitution’s system of separation of powers prohibits Congress from
removing cases from the Article III judiciary that are
“the subject of a suit at the common law, or in equity, or
admiralty.” As stated by the Stern court: “When a suit is
made of ‘the stuff of the traditional actions at common
law tried by the courts at Westminster in 1789,’ and is
brought within the bounds of federal jurisdiction, the
responsibility for deciding that suit rests with Article
III judges in Article III Courts.” 131 S.Ct. 2601 (citations omitted) (quoting Northern Pipeline, 458 U.S. at
90 (Rehnquist, J., concurring in judgment)).
The Blixseth court also observed that in order for a
bankruptcy court to adjudicate claims normally heard
by an Article III court, the claim must fall within one
of the recognized exceptions to Article III. One such
exception is the public rights exception. Noting that
the U.S. Supreme Court held in Granfinanciera, S. A.
v. Nordberg, 492 U. S. 33, 50 (1989), that fraudulent
conveyance claims by bankruptcy trustees are quintessentially suits at common law that more nearly resemble
state law contract claims, the Blixseth court held that
fraudulent conveyance actions are more accurately
characterized as a private rather than a public right.
8 • EWB NOTES XXII, No. 2 • DECEMBER 2011

The Blixseth court noted that actions tied to the claims
allowance process would fall within the public rights
exception as integrally related to the federal administration of bankruptcy cases, while actions to augment
the estate would not. Relying upon Granfinanciera
and Stern, the Blixseth court concluded that because a
fraudulent conveyance claim is essentially a common
law claim attempting to augment the estate, not stemming from the bankruptcy estate, and would not be
resolved by the claims allowance process, “it is a private
right that must be adjudicated by an Article III Court.”
Accordingly, the Blixseth court granted the parties 14
days’ leave to move the district court to withdraw its
reference, or it would dismiss the fraudulent conveyance
claims for lack of subject matter jurisdiction.
3. A Narrow Interpretation of Stern
Judge Pappas from the United States Bankruptcy Court
for the District of Idaho recently interpreted Stern and
concluded that the bankruptcy court possessed the
necessary constitutional jurisdiction to adjudicate a
fraudulent conveyance claim. In re Bujak, 11-06038
(Bankr. D. Idaho Nov. 3, 2011). The Bujak court relied
upon the Stern court’s characterization of its holding as
“a narrow one,” and the constitutional infirmity identified in 28 U.S.C. §157(b)(2) as limited to “one isolated
respect.” The Stern court also noted its decision should
have few practical consequences, and the majority did
“not think that the removal of [such] counterclaims …
from core bankruptcy jurisdiction meaningfully changes
the division of labor in the current statute.” Accordingly, the Bujak court discounted the arguments that
Stern had much more broad implications on bankruptcy
jurisdiction. The Bujak court declined to expend the
reach of Stern’s constitutional analysis and indicated
it would carefully apply Stern’s holding in its cases,
“and refrain from extending that holding to facts different from those in Stern.” Because the fraudulent
conveyance claims at issue in Bujak were premised
upon the Bankruptcy Code, the court differentiated
the case from Stern, which involved a counterclaim
founded on state tort law.
4. Stern and the United States Court of
Appeals for the Ninth Circuit
The U.S. Court of Appeals for the Ninth Circuit is
set to address the implications of Stern on fraudulent conveyance actions in a case originating from
Continued on Page 9
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the Western District of Washington. In In re Matter
of Bellingham Insurance Agency, Inc., and prior to
the Stern decision, the Bankruptcy Court granted a
Chapter 7 bankruptcy trustee’s motion for summary
judgment under Section 548 of the Bankruptcy Code.
The decision was affirmed on appeal by the district
court on January 24, 2011, also prior to the publication
of the Stern decision. While the jurisdictional issue
involving Stern was not addressed below, the appellant filed a motion to dismiss the appeal shortly after
the publication of Stern. On November 4, 2011, the
court invited supplemental briefs by amicus curiae
addressing the question: “Does Stern v. Marshall, 131
S. Ct. 2594 (2011), prohibit bankruptcy courts from
entering a final, binding judgment on an action to avoid
a fraudulent conveyance? If so, may the bankruptcy
court hear the proceeding and submit a report and
recommendation to a federal district court in lieu of

entering a final judgment?” See In re Bellingham Ins.
Agency, Inc., 11-35162, CR 35 (9th Cir. Nov. 4, 2011).
5. Conclusion
Whether the Stern decision renders unconstitutional
28 U.S.C. §157(b)(2) regarding core proceedings
involving matters other than counterclaims by the
estate against persons filing claims against the estate
is a hotly contested issue. Bankruptcy courts have
come down on both sides of this issue; interpreting
Stern narrowly to the facts of that case, and expanding
the scope of Stern to other core proceedings enumerated in Section 157(b)(2), including proceedings to
determine, avoid, or recover fraudulent conveyances.
Presumably, the Ninth Circuit will provide some clarity regarding this issue in In re Bellingham Insurance
Agency, Inc.; however, the U.S. Supreme Court may
again be called upon to determine Anna Nicole Smith’s
impact on bankruptcy jurisdiction.

Bankruptcy Bar Assn. Financial Report
Income & Expenses

--------------------- ----------INCOME
2011 Member-Lawyer
2011 Member-Support
2012 Member-Lawyer
2011 Sun Mt-Income
Donation-Income
Fall Seminar Inc.
----------TOTAL INCOME
EXPENSES
2011 Sun Mtn Exp.
2012 Sun Mt-Exp.
Ballots
Misc expenses
Newsletter
Organization-Exp.
Scholarships
Fall Seminar Exp.
Website
----------TOTAL EXPENSES	
----------TOTAL INCOME LESS EXPENSE
===========

5,775.00
575.00
490.00
13,205.00
2,075.00
2,890.00
25,010.00
15,271.31
1,000.00
41.17
0.00
1,161.93
802.94
2,000.00
84.01
428.70
20,790.06
4,219.94

Checking Account Book Balance:
	October 27, 2011:

$10,042.42

Checking Account Bank Balance:
	September 30, 2011		

$9,067.42

Savings Account Bank Balance:
	September 30, 2011:		

$12,729.65

2012 Lawyer Member Count 10/27/11:

13

2011 Lawyer Member Count 10/27/11:

168

2011 Support Member Count 10/27/11:

22

2011 Total Member Count 10/27/11:

190

2010 Lawyer Member Count 12/31/10:

189

2010 Support Member Count 12/31/10:

26

2010 Total Member Count 12/31/10:

215
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Does the Absolute Priority Rule Still Apply
in Individual Chapter 11 Cases?

By David Gardener, Winston & Cashatt
Individuals in bankruptcy have always had the option
of liquidating their estate in Chapter 7, restructuring
their debts in Chapter 13 or reorganizing their business in Chapter 11. Since the passage of the Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005 (“BAPCPA”), Pub. L. 109-8, 119 Stat.
23 (2005), an individual debtor’s choice is virtually
made for her depending on the debtor’s income and
the amount of her debts. An individual debtor who
cannot pass the means test for the purposes of eligibility for a Chapter 7 discharge, whose debts exceed the
limitations in Chapter 13 or who is without regular
monthly income is left with only two options: file
Chapter 11 or do not file at all.
Chapter 11 is no panacea. While eligibility is not
constrained by debt limitations or income requirements,
other checks exist on a debtor’s ability to propose and
confirm a Chapter 11 plan, thereby preserving the hope
of a bankruptcy discharge. One such check is known
as the absolute priority rule. This article will discuss
the absolute priority rule, its history and application
and examine whether BAPCPA removed the rule’s
application in the individual Chapter 11 context.
What is the absolute priority rule?
To understand the absolute priority rule, one must
first understand how Chapter 11 plan confirmation
works. Section 1129(a) of the Code sets forth 16 requirements which must be met for a court to confirm
a Chapter 11 plan. One of those requirements is that
“each class of claims or interests … has accepted the
plan; or … is not impaired under the plan.” §1129(a)
(8). A class of creditors is “impaired” for the purposes of a Chapter 11 plan if the “legal, equitable
[or] contractual rights” of the holder of such a claim
are altered under the plan. §1124(1).
Section 1129(b)(1) requires a court to confirm a
Chapter 11 plan that does not comply with §1129(a)
(8) if the plan “is fair and equitable, with respect to
each class of claims or interests that is impaired under,
and has not accepted, the plan.” In short, an impaired
creditor that votes to reject the plan can still risk having
the plan confirmed over the creditor’s negative vote.
This is known as the “cramdown” provision.
Section 1129(b)(2) provides specific examples of a
10 • EWB NOTES XXII, No. 2 • DECEMBER 2011

plan that is “fair and equitable.” For classes of unsecured claims, §1129(b)(2)(B) states a plan is fair and
equitable if the plan either pays unsecured claims in
full or:
the holder of any claim or interest that is junior to
the claims of such class will not receive or retain
under the plan on account of such junior claim or
interest any property, except that in a case in which
the debtor is an individual, the debtor may retain
property included in the estate under section 1115,
subject to the requirements of (a)(14) of this section.
§1129(b)(2)(B)(ii).
This is the codification of the absolute priority rule
after BAPCPA.
How does the absolute priority rule work?
The absolute priority rule prohibits a debtor from retaining “property” unless all other creditors, especially
unsecured creditors, are paid in full. For purposes of the
absolute priority rule, and in keeping with the rest of
the Code, the term “property” includes virtually every
kind of interest a debtor can have, including stocks,
licenses, accounts and the assets of a business owned
by the debtor. Thus, according to the absolute priority
rule, the sole proprietor who files Chapter 11 will not
emerge from bankruptcy with his business intact and
reorganized unless he either confirms a consensual
plan (one that is accepted by all classes of creditors)
or pays unsecured claims in full.
On its face, the newly revised §1129(b)(2)(B)(ii)
contains at least two caveats to the absolute priority rule when the debtor is an individual. First, the
debtor may “retain property included in the estate
under section 1115.” Second, the debtor can only do
so if the debtor satisfies the requirement of §1129(a)
(14). The question then becomes, if all claims cannot be paid in full and an unsecured claimant does
or surely will object or vote to reject the plan, is
the debtor’s case now over? Unfortunately for
practitioners, the courts are undecided.
9th Circuit case law.
Three reported decisions in the Ninth Circuit have
wrestled with the question of whether BAPCPA repealed
the absolute priority rule in individual Chapter 11 cases.
The first of those cases, and the most in-depth analysis,
Continued on Page 11

Chapter 13 Trustee’s Report
By Mike Todd, Attorney for the Chapter 13 Trustee
As of the end of September 2011 there were approximately 3,719 active Chapter 13 cases in this district,
including 97 new cases during the month of September.
One year ago there were approximately 3,564 active
Chapter 13 cases with 130 new cases filed during
September 2010. While the monthly filings are down
slightly, the overall number of cases has risen by approximately 155. As of October 31, 2011, there were
approximately 248 unconfirmed cases, of these only
27 are more than 90 days past their first meeting of
creditors. Disbursements for the month of September
2011 included approximately $1,692,179 disbursed to
secured creditors, approximately $125,630 disbursed to
priority creditors, approximately $778,479 disbursed
to general unsecured creditors, and approximately
$182,833 disbursed to debtors’ attorneys. During the
same month last year this office disbursed approximately $1,389,780 to secured creditors, approximately
$106,583 to priority creditors, approximately $642,008
to general unsecured creditors, and approximately
$195,349 to debtors’ attorneys. Disbursements for our

fiscal year 2011 exceeded $31 million, and included approximately $17,983,818 disbursed to secured creditors,
approximately $1,313,482 disbursed to priority creditors, approximately $7,552,852 to general unsecured
creditors, and approximately $2,287,151 to debtors’
attorneys. Disbursements for fiscal year 2010 exceeded
27.4 million dollars and included approximately
$15,672,837 disbursed to secured creditors, approximately $1,083,292 disbursed to priority creditors, approximately $6,516,455 disbursed to general unsecured
creditors, and approximately $2,155,952 disbursed to
debtors’ attorneys. These figures represent an overall
increase of 12% from a year ago at this time.
Julie Waters recently joined the Trustee’s office as
our new Human Resources/Operations Manager. Julie
replaced Jeff Thimsen who retired from the Trustee’s
office in early September. Sadly, Jeff passed away a few
weeks later. We extend our sincere condolences to his
family. Joylene Neumiller has recently been promoted
to the position of Accountant with the Trustee’s office.
Joylene takes the place of Debi Richardson, who has
relocated to Pocatello, Idaho.

Absolute Priority Rule cont’d
is Judge Markell’s decision in In re Shat, 424 B.R.
854 (Bkrtcy. D. Nev. Feb. 22, 2010). The Shats ran a
successful dry cleaning business and an unsuccessful
residential real property enterprise. Id. at 856. The
Shats filed for Chapter 11 bankruptcy protection and
proposed a plan dividing creditors into eight classes,
three of which were reserved for unsecured claims.
Id. One unsecured class contained all the Shats’ credit
card debt (approximately $85,000) of which the Shats
proposed to pay 10% of the total claims without interest
over five years. Id. at 857. One creditor of that class,
Discover Financial Services, voted to reject the plan
and, because of the size of its claim, caused a deemed
rejection under §1126(c). Id.; see §§1129(a)(8) and
1126(d). The plan contained a provision revesting all
property of the estate in the debtors upon confirmation.
Id. The Shat court now had to determine whether the
plan was “fair and equitable” under §1129(b)(2)(B)(ii).
Much of the Shat opinion is dedicated to a detailed
discussion of the history of the absolute priority rule

and the BAPCPA amendments, all in an attempt to
answer the question whether a sole proprietor may
retain his business at the conclusion of a Chapter 11
plan “without paying unsecured creditors in full.” Id.
at 859. Judge Markell notes that, prior to BAPCPA,
individual Chapter 11 debtors simply could not get
plans confirmed without paying unsecured creditors
in full. Id. at 858. The court voices its frustration with
the paucity of BAPCPA legislative history (due mostly
to the fact that the Congress that wrote BAPCPA was
different from the Congress that passed it). Id. at 861.

To discern the meaning of the BAPCPA amendment to
§1129(b)(2)(B)(ii), Judge Markell starts with a discussion
of §1115, also added by BAPCPA. That section states:
(a)	In a case in which the debtor is an individual,
property of the estate includes, in addition to the property
specified in section 541‑
(1) all property of the kind specified in section 541
that the debtor acquires after the commencement of the
case…; and
Continued on Page 12
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(2) earnings from services performed by the debtor
after the commencement of the case….
The Shat court sees two ways to interpret the phrase “the
debtor may retain property included in the estate under
§1115.” §1129(b)(2)(B)(ii). The “narrow interpretation” construes the phrase to mean only that property
of the estate added by §1115 to §541 is property that
can be retained by the debtor in a cramdown plan. Shat,
424 B.R. at 863. The “broad interpretation” argues the
debtor may retain pre‑petition assets under §541 as well
as post‑petition assets and earnings under §1115. Id.
at 865‑866. The Shat court adopted the broader view
holding “[c]hanges in 2005 to 11 U.S.C. §1129(b)(2)(B)
(ii) modified the absolute priority rule set forth above to
allow these debtors to keep their business.” Id. at 868.
The Shat court found support for the broader interpretation
in reading all the Chapter 11 BAPCPA amendments together
and finding Congress intended to make Chapter 11 function
much like Chapter 13 for individual debtors. Id. at 867. The
court was convinced by a number of factors, finding no less
than five instances where BAPCPA amended a Chapter 11
provision to either incorporate or mirror a provision from
Chapter 13. Id. at 862. But most important to the Shat
court’s decision was the painstakingly detailed creation of
the means test and its specific inclusion in Chapter 11 plans
through the operation of §§1129(a)(15) and (b)(2)(B)(ii).
Id. The court believes “Congress inserted the individual
chapter 11 provisions to ensure no easy escape from means
testing. The template for this effort was to adopt and adapt
as much of chapter 13 as possible with respect to individual
debtors in chapter 11.” Id. Therefore, the Shat court held an
individual Chapter 11 debtor may confirm a plan whereby
the debtor retains pre- and post‑petition property and earnings without paying unsecured claims in full as long as the
debtor contributes all projected disposable income to the
plan for five years. Id.; see §1129(a)(15).
The Shat decision is not without its critics; even within
the Ninth Circuit. Two courts in California have adopted
the narrow interpretation of §1129(b)(2)(B)(ii), albeit for
different reasons. In re Gbadebo, 431 B.R. 222 (Bkrtcy. N.D.
Cal. April 16, 2010); In re Kamell, 451 B.R. 505 (Bkrtcy.
C.D. Cal. May 4, 2011). In Gbadebo, Judge Tchaikovsky
faced a similar sole proprietor problem as the court in
Shat. The debtor in Gbadebo was a licensed professional
engineer who also owned real property against which a
creditor enjoyed a judgment lien. Gbadebo’s plan proposed
the debtor would retain all the real estate, after stripping off
the judgment lien, and treated the judgment lien creditor’s
debt as an unsecured claim, with the total payout to that
class being approximately 2.6%. Id. at 224‑25. The judgment lien creditor objected to the plan and cast a negative
vote, causing a deemed rejection by the unsecured class
12 • EWB NOTES XXII, No. 2 • DECEMBER 2011

and triggering the cramdown provisions of §1129(b). Id.
In a portion of the opinion that appears to be dicta, and
was raised sua sponte by Judge Tchaikovsky, the court
adopts the narrow interpretation of §1129(b)(2)(B)(ii).
Id. at 227. Specifically, the court notes that all bankruptcy
estates are created upon filing and contain §541 property.
Id. The court argues §1115 only adds more property to the
bankruptcy estate of individual Chapter 11 debtors and it is
only that “added” property that can be retained by a debtor
in a cramdown plan. Id. at 239. However, the right to retain
any property is further diminished by the §1129(a)(15) requirement that a debtor contribute, in total under the plan, at
least the value of five years’ worth of projected disposable
income. Id. at 226. Regarding the notion that BAPCPA makes
an individual Chapter 11 essentially a Chapter 13 for the
“super rich,” the court noted “no one who reads BAPCPA
as a whole can reasonably conclude that it was designed to
enhance the individual debtor’s ‘fresh start’” and the BAPCPA provisions were “designed to impose greater burdens
on individual Chapter 11 debtors’ rights so as to insure a
greater payout to creditors.” Id. at 239.
In Kamell, Judge Albert, also frustrated by the “scarce,
equivocal and altogether unhelpful” BAPCPA legislative
history, id. at 509, focused his attention on the history of
the absolute priority rule prior to 2005. Id. at 509‑512. Back
then, an individual Chapter 11 debtor knew he essentially
could not come out of Chapter 11 with any property unless
a consensual plan could be put together or all unsecured
creditors were paid in full. The court found that BAPCPA’s
amendments to §1129(b)(2)(B)(ii) were simply put there to
avoid the “untenable situation an individual cannot keep
any of his post‑petition earnings for the entire period of his
plan nor any pre‑petition property if he must resort to cram
down.” Id. at 511. The Kamell court could find “no compelling reason to also conclude that pre‑petition property need
not be pledged under the plan as the price for cramdown,
just as it has always been.” Id. Noting that the §1129(b)(2)
(B)(ii) amendments can only apply when “an entire class of
unsecured creditors have dissented from the plan,” as opposed to only one single unsecured creditor objecting to the
plan under §1129(a)(15), the Kamell court argues §1129(b)
(2)(B)(ii) exists to make it even more difficult for individual
Chapter 11 debtors to obtain a discharge. Id.

So what does it all mean?

With three disparate Bankruptcy Court decisions in the Ninth
Circuit, what is a lawyer to tell a sole proprietor whose debts
exceed the Chapter 13 limits but is otherwise a viable candidate for reorganization? If a single unsecured creditor objects
to the plan, which is extremely likely to occur, the debtor
will immediately be faced with contributing all “projected
disposable income” for five years to the plan (or contribute
Continued on Page 13

Automatic Termination of the Automatic Stay
(Eight Ways to Lose the Stay Without Even Trying)

By Ian Ledlin
Phillabaum, Ledlin, Matthews,
Sheldon & Kime, PLLC
The automatic stay will terminate without a court order
under certain circumstances. These rules apply in both
consumer and non-consumer cases.
A. Examples one through four apply only to Chapter 7
cases where the debtor is an individual (for example,
it does not apply to corporations, LLCs, partnerships,
etc.) and are limited to personal property (for example,
a car, boat, RV, furniture, appliances, business equipment) but not to real estate.1
1. Don’t file a Statement of Intent stating that the
collateral will be either retained or surrendered2 by
1
2

11 USC 362(h)(1).
11 USC 362(h)(1).

the earlier of the Meeting of Creditors or 30 days3
after the case is filed.
2. Don’t, by the earlier of the Meeting of Creditors
or 30 days after the case is filed, check the box on the
Statement of Intent that discloses whether the collateral
will be surrendered, redeemed, reaffirmed,4 even if you
have disclosed that the property will be “Retained.”
3. Even if a properly completed Statement of Intent relating to property secured by a non-purchase
money security agreement is timely filed, don’t
reaffirm the debt, redeem collateral, or surrender
the collateral within 30 days5 after the date first set
for the meeting of creditors.6
3 11 USC 521(a)(2)(A).
4 11 USC 362(h)(1).
5 11 USC 521(a)(2)(B).
6	The proposed reaffirmation exception: The stay does not

Absolute Priority Rule cont’d

at least the value of that income to creditors under the plan).
If that creditor is of sufficient size to create a deemed rejection of a class under §1129(c), the debtor now faces losing
at least all pre‑petition property, including his business, and
all post‑petition property (other than basic living expenses)
for five years depending on the court’s “narrow” or “broad”
view. Where is the incentive to reorganize?
There are other complications of the narrow interpretation.
What about the debtor’s professional license in Gbadebo?
Presumably, if an engineer (or lawyer!?) cannot keep her
professional license, reorganization makes no sense. How is
the debtor ever going to rehabilitate if she cannot practice her
profession? Surely the license is “property” for the purposes
of the absolute priority rule. Under the narrow reading of
§1129(b)(2)(B)(ii), it would be impossible for the court to
confirm a cramdown plan if Gbadebo would remain a board
certified and licensed engineer post-confirmation. Further,
the narrow interpretation makes a mess of the projected disposable income test of §1325(b)(2). According to Gbadebo
and Kamell, a debtor may keep post-petition property and
earnings in a cramdown if the debtor contributes to creditors
under the plan the value of “projected disposable income”
for the five years commencing from the date of the first
payment under the plan. But there is no requirement that
the “value contributed” go to any particular creditor. So,
under the narrow interpretation, the debtor can still retain
the “extra” §1115 property even if the objecting creditor
doesn’t receive a dime. How is that helpful to creditors?

Continued on Page 14

The Kamell and Gbadebo decisions are premised on the
pipe dream that consensual plans are still a reality and ignore
the practical implications of the bankruptcy process. Should
a barely tenable “good faith objection” from an unsecured
creditor really create the situation where an individual Chapter 11 debtor has no hope of plan confirmation? The cramdown
provisions are only implicated if at least one class has cast an
affirmative ballot supporting the plan. Shouldn’t that creditor
get the benefit of confirmation and, ultimately, payment? If
the policy of the Bankruptcy Code, and the general policy of
the vast majority of American law, is to support and encourage entrepreneurial efforts and to provide a fresh start for the
honest but unfortunate debtor, applying the absolute priority
rule in individual Chapter 11 cases appears the surest way
to flout it. Those decisions also appear to be result-oriented.
At the heart of the narrow view is a belief that any BAPCPA
amendment simply cannot be applied in a way that is helpful to a debtor. But that seems, at best, an untenable position
where all authorities agree the BAPCPA legislative history
is unhelpful as a tool of statutory construction.
In the six years since the passage of BAPCPA, dozens
of decisions have been entered by Bankruptcy Courts both
restricting and expanding the absolute priority rule’s application in Chapter 11 individual cases. No Circuit Court has yet
weighed in. For now, we are left with an open question: Can
the individual Chapter 11 debtor both confirm a cramdown
plan and emerge from bankruptcy with the business he filed
the bankruptcy to reorganize?
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4. Even if a properly completed Statement of Intent
relating to property secured by a purchase money
security agreement is timely filed, don’t reaffirm
the debt, redeem the collateral, or surrender the
collateral within 45 days 7 after the conclusion8 of
the Meeting of Creditors.
B. Examples 5 and 6 apply to loans secured by any
kind of property in cases filed by or against individuals.
5. Don’t obtain an order continuing the stay within
30 days of filing a case for a debtor who had a bankruptcy case that was dismissed9 within one year10 of
filing of the new case.
6. Don’t wait for at least a year to file another bankruptcy case if the debtor had two or more bankruptcy
cases that were dismissed11 within one year12 of filing
of the new case. (The stay does not even go into effect
as to the debtor, but one may be put into place by court
order after the case is filed.)
C. Example 7 applies to individual debtors in Chapter
7, 11, or 13 cases.
7. Don’t obtain a final decision within 60 days (or
an extension within that 60 day period) from the date
stay relief was requested.13
D. Example 8 applies to all Chapters except those involving individual debtors in Chapter 7, 11, or 13 cases
8. Don’t obtain a hearing (or an order continuing
the stay) within 30 days from the date stay relief
was requested.14
E. Even if the stay is terminated, all may not be lost
for the debtor.
There must be a default before the creditor may
enforce its rights against the collateral. In Dumont v.
terminate if the debtor timely proposes to reaffirm the debt under
the same terms as the original contract. § 362(h)(1)(B). What
happens if the property cross-collateralizes other debt, and the
debtor does not propose to reaffirm the cross-collateralized debt?
Does the stay automatically terminate in 30 or in 45 days?
7 11 USC 521(a)(6).
8	The statute says “45 days after the first meeting of creditors.”
This implies that the debtor can perform the intent later if the
meeting of creditors is continued.
9 Except a dismissal for substantial abuse.
10 11 USC 362(c)(3). Sometimes it takes a while for the case
to close. The one year period begins from the dismissal date, not
the closure date.
11 Except a dismissal for substantial abuse.
12 11 USC 362(c)(4). Sometimes it takes a while for the case
to close. The one year period begins from the dismissal date, not
the closure date.
13 11 USC 362(e)(2).
14 11 USC 362(e)(1).
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Ford Motor Credit Company, 581 F.3d 1104 (9th Cir.
2009), the debtor filed a Chapter 7 bankruptcy case.
She scheduled a 2003 Chevrolet Cavalier valued at
$5,800. The vehicle secured a debt to Ford Motor Credit
(“Ford”) with a balance owing in the amount of $8,288.
Her Statement of Intent read, “Debtor will retain collateral and continue to make regular payments.”15 Ford
offered a Reaffirmation Agreement to the debtor, but
she declined to sign it. The debtor continued to make
the regular payments to Ford, but shortly after she
received her discharge and the case was closed, Ford
took possession of the vehicle. The debtor countered
by filing an Application to hold Ford in contempt. The
Bankruptcy Court denied the Application, the debtor
appealed, the BAP affirmed, and the debtor appealed
to the 9th Circuit Court of Appeals.
The 9th Circuit noted that under pre-BAPCPA, the
debtor’s “ride-through” treatment of Ford’s claim
was appropriate, and the automatic stay, and then the
discharge injunction, barred the creditor from taking
possession of its collateral.16 The debtor argued that
“ride-through” continued post-BAPCPA, but the 9th
Circuit disagreed, as did the BAP and the Bankruptcy
Court. The failure to provide for either reaffirming
the debt or redeeming the collateral automatically
terminated the stay, and Ford did not violate any
bankruptcy code provisions.
The 9th Circuit cautioned that mere termination of
the stay does not grant a secured creditor the right to
take possession of its collateral unless there is a default
under state law. It cited 11 USC 521(d), which provides
that an ipso facto clause in a contract (providing that
bankruptcy or insolvency is a default) may be enforced
if a debtor fails to comply with Code provisions relating
to timely making and performing Statements of Intent.
In Dumont, the contract between the debtor and
Ford included an ipso facto clause, which provided
that becoming a debtor in a bankruptcy case was a
default. Whether the debtor’s conduct was a default
which entitled Ford to take possession of the vehicle
was a matter of state law, and was not for the Bankruptcy Court to determine.
F. Debtor loses when debtor snoozes (Part I): No more
stay if not continued after second case filed within one
15	Commonly called “ride-through.”
16	Under pre-BAPCPA law, an ipso facto clause in the loan
documents (providing that filing a bankruptcy case was a default)
had no effect if the debtor did not reaffirm the debt.
Continued on Page 15

SUMMARY OF AUTOMATIC STAY TERMINATION, CH. 7, INDIVIDUAL,
				
INVOLVING PERSONAL PROPERTY1		
		
Order
Condition
Days Needed
Debtor does not file Statement of Intent relating to collateral

312	No

Statement of Intent says “Retain” collateral, but does not state “Reaffirm” or “Redeem”

312	No

Properly completed Statement of Intent timely filed, loan financed the debtor’s purchase
of the collateral, but debtor does not reaffirm, redeem, or surrender

463	No

Loan financed purchase of collateral, debtor timely files Statement of Intent,
and surrenders the collateral

463	No

Loan did not finance purchase of collateral, debtor timely files Statement of Intent,
and does not timely reaffirm debt or redeem or surrender the collateral

314	No

Obtain stay relief before the foregoing dates		Yes
Loan did not finance purchase of collateral, debtor timely files Statement of Intent
to surrender the collateral, and timely surrenders the collateral

5

	No

1	A creditor should File a Proof of Claim before taking any of these actions.
2 Following date case is filed (if expiry day falls on a weekend or federal holiday, add an additional day following first court
business day).
3 Following the conclusion of the Meeting of Creditors (if expiry day falls on a weekend or federal holiday, add an additional
day following first court business day).
4 Following the date first set for the Meeting of Creditors (if expiry day falls on a weekend or federal holiday, add an additional
day following first court business day).
5	Stay remains as to the debtor until discharge, and also remains in effect as to the estate until case closed unless the collateral
has been abandoned by the trustee.

Automatic Termination cont’d
year after dismissal of a prior case.
11 USC 362(c)(3)(A) provides that the automatic stay
as to the debtor and to property of the estate securing
a debt terminates if the debtor does not continue the
stay within 30 days after the second case is filed within
one year after dismissal of the prior case.
G. Debtor loses when debtor snoozes (Part II): No
automatic stay at all if a third case is filed within one

year after dismissal of a prior case.
11 USC 362(c)(4)(A)(i) provides that if two or
more cases of the debtor were pending within the
previous year but were dismissed, the stay does not
go into effect.17
17	Caveat: Creditors who take a belt-and-suspenders approach to
stay issues may want to seek relief from the stay, or alternatively
a judicial determination that the stay does not apply to property
of the estate, under these circumstances.

Eastern Washington Bankruptcy NOTES
Serving the Eastern District Since 1988
EWB NOTES XXII, No. 2 • DECEMBER 2011 • 15

(Rev. 6/15/11)
2011 - 2012 BANKRUPTCY BAR OFFICERS & BOARD MEMBERS
President
(13-2)
Tri-Cities, etc.
Director #1
Tom Atwood
Armstrong Klym Waite Atwood &
Jameson PS
660 Swift Blvd., Suite A
Richland, WA 99352-3560
Phone: (509) 943-4681
Fax: (509) 946-3949
tatwood@akwalaw.com

President Elect
(13-1)
Spokane Director #1
David P. Gardner
Winston & Cashatt
601 W. Riverside Avenue, #1900
Spokane, WA 99201-0695
Phone.: (509) 838-6131
Fax: (509) 838-1416
dpg@winstoncashatt.com

Secretary
Circuit Director
Howard M. Neill
Aitken, Schauble, Partick, et al
165 NE Kamiaken, Suite 210
Pullman, WA 99163-0307
Phone.: (509) 334-3505
Fax: (509) 334-5367
aspnr@pullman.com

Tri-Cities, etc. Director #2
William L. Hames
Hames, Anderson & Whitlow
601 W. Kennewick Ave.
PO Box 5498
Kennewick, WA 99336-0498
Phone.: (509) 586-7797
Fax: (509) 586-3674
billh@hawlaw.com

(12-1)

Spokane Director #2
(12-2)
Kevin O’Rourke
Southwell & O’Rourke PS
421 W. Riverside Avenue, #960
Spokane, WA 99201
Phone: (509) 624-0159
Fax: (509) 624-9231
kevin@southwellorourke.com

Yakima Director #2
(14-1)
Robert Reynolds
Robert J. Reynolds, PS
514 N. 1st Street, Suite A
Yakima, WA 98901
Phone.: (509) 453-0313
Fax: (509) 453-0314
reynoldsrobertj1@qwestoffice.net

Spokane Director #3
Fischer, Timothy R.
Murphy Bantz Bury
818 W. Riverside Ave, Ste 631
Spokane, WA 99201
Phone.: (509) 838-4458
Fax: (509) 838-5466
tfischer@mbandbps.com

(14-1)

Yakima Director # 1
Jeff Simpson
Attorney at Law
PO Box 590
Yakima, WA 98907-0590
Phone: (509) 575-7501
Fax: (509) 453-0077
jsimpson@talbottlaw.com

At Large Director
Christina Davitt
Davitt Law Group PLLC
1630 N Wenatchee Ave, Ste 18
Wenatchee, WA 98801
Phone.: (509) 888-2925
Fax: (509) 888-2926
christina@davittlaw.com

(14-1)

Treasurer, Ex Officio
Ian Ledlin
Phillabaum Ledlin Matthews &
Sheldon & Kime, PLLC
421 W. Riverside Avenue, #900
Spokane, WA 99201
Phone: (509) 838-6055
Fax: (509) 625-1909
ian@spokelaw.com

Bankruptcy Bar Association
Eastern District of Washington
P. O. Box 21045
Spokane, WA 99201

Newsletter Editor, Ex Officio
Gary T. Farrell
525 S. Horton Street
Airway Heights, WA 99001
Phone: (509) 474-1111
GaryTFarrell@comcast.net

(13-2)

(12-1)
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