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Planning for a Successful Plan

By Elizabeth M. McBride, Attorney
It is often said “The best laid plans … still draw an
objection from the Chapter 13 Office.” For this reason,
I sat down with Lana Lackey and Valli Maurer from
the Chapter 13 Office for a friendly discussion of do’s
and don’ts. While we came up with many issues, the
following only scratched the surface.
Attorney Fees
There is a tier system that is used by the Trustee to
schedule which debts are paid first. While attorney fees
paid under the plan are treated as a cost of administration, failing to specify how the Trustee is to pay those
fees could result in a very low Level 40 Payment. The
local Chapter 13 Plan form has a section on Attorney
fees at III A 1, Cost of Administration. Those attorneys
electing a flat fee can opt to be paid either before or after
executory contract/unexpired lease, and secured and

21st Seminar and Retreat
June 17-18, Sun Mountain

The 21st Annual Bankruptcy Seminar and Retreat will
take place on June 17 and 18, 2011 at Sun Mountain
Lodge in Winthrop, Washington. This year’s program
will feature eight hours of CLE credit at the bargain rate
of less than $30 per credit hour. The topics discussed
will be of interest to debtor, creditor, consumer, and
commercial practitioners.
The Honorable Randall Newsome (Retired) will
discuss the benefits of mediating issues in bankruptcy
cases. After many years on the Bench, Judge Newsome
is now a member of JAMS, and has mediated over 200
cases. He is a frequent lecturer, and is a contributing
author of Collier on Bankruptcy and Chapter 11: Theory
and Practice.
The Honorable Brian D. Lynch, who recently took
the Bench in Tacoma, held the office of the Standing

Continued on Page 3

arrearage default creditors. The third option, “Other”
is the best way to keep the attorney fees from falling
behind the arrearage and secured creditors. The attorney must specify a payment amount and state that the
amount is to be paid concurrent with secured claims.
Never say pro-rata on attorney fees. Additionally, after
you have stated how much you want to be paid each
month, add up the continuing claim payments and the
secured payments with your fee and make sure that
your proposed Plan payment is large enough to cover
these payments. If the attorney elects an hourly rate, a
hold back of funds by the Trustee can be available to
pay fees after a Court Order.
Arrears on Mortgages
Friday Foreclosures are getting more common. This
produces Thursday Chapter 13 filings by homeowners

Continued on Page 22
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U.S. Trustee’s Notes

By Gary W. Dyer, Assistant U.S. Trustee
(Spokane)
Escrow Components In Mortgage Claims
The debtor owns a home and the monthly payment
includes the principal, interest, taxes and insurance
(escrow account). The promissory note states the
principal and interest components. R.E.S.P.A. (Real
Estate Settlement and Procedures Act) and Regulation
X permits the lender to add the taxes and insurance
amounts to the monthly payment amount. The lender
may take the annual cost of taxes and insurance, divide
it by twelve and add that amount to the monthly payment. The lender may also add a cushion, which is one
sixth of the annual amount (essentially two months of
the escrow component), to the annual amount, which
would also be divided by twelve months and part of the
monthly amount. “Reg. X’ is found at 24 CFR 3500.17.
The proof of claim from the secured creditor shows
the amount of the debt and the arrearage. The arrearage
includes all the delinquent monthly payments without
any reduction of the escrow component for the taxes
and insurance.
The monthly payment must be made on the regular
contract basis, or as the chapter 13 trustee makes his
distributions. The pre-petition arrearage is paid through
the Chapter 13 Trustee’s office, amortized over the
life of the plan.
You are the debtor’s attorney and you receive a
notice of a change in payment or a supplement to the
proof of claim. In it the post-petition monthly payment
goes up significantly. It challenges the feasibility of
the plan and threatens the hope of keeping the home.
What do you do?
Get a copy of the escrow account statement if it is
not attached to the notice or the supplement. This may
reflect a R.E.S.P.A. recalculation. Look at the component parts for the increase in the payment. If it adds
an amount labeled “escrow shortage” or something
similar, which looks like the pre-petition and unpaid
escrow amounts, it may be a problem, often referred
to as “double-dipping.”
The case law refers to escrow shortages as pre-petition
arrearage, not part of any RESPA recalculation. This
is based upon the definition of claim within Title 11.
The Third Circuit Court of Appeals has ruled, In re
Rodriquez, 629 F.3d 136 (3rd Cir. 2010), that the escrow
portion of a monthly mortgage payment is a “claim”
and the unpaid pre-petition amounts are properly a part
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of the arrearage, which is cured through the chapter
13 plan. Further, recalculating the escrow payment
pursuant to RESPA does not permit the creditor to
move the delinquent, pre-petition escrow amounts
into the post-petition payments. Whether the lender’s
actions constituted a willful violation of the stay was
remanded to the lower court.
In Rodriguez, Chapter 13 debtors moved to enforce
the automatic stay against Countrywide Home Loans,
Inc. (“Countrywide”) after it recalculated post-petition
escrow payments to include $1,787.69 in pre-petition
escrow arrears, but then tried to collect this amount
in the year after filing, by increasing the post-petition
current payments. Countrywide argued that under the
Real Estate Settlement Procedures Act, 12 U.S.C.
§ 2609(a)(1), it could add a reserve requirement to
debtors’ monthly payment to cover estimated taxes
and insurance payments made by Countrywide. As a
result, debtors’ escrow arrears at the time of their bankruptcy included an amount Countrywide had charged
debtors for taxes and insurance but for which it had
not yet made corresponding payments. This amount
was in effect a “cushion.” Countrywide, however, did
not seek to recoup the cushion via the bankruptcy
process. Instead, it assessed the debtors higher postpetition monthly escrow payments.
Both the bankruptcy court and the district court
concluded that because Countrywide did not have
a pre-petition claim against debtors for the escrow
cushion, there was no violation of the automatic stay.
Those courts reasoned that since Countrywide had no
claim for the unpaid escrow cushion until that amount
was, in fact, needed to cover taxes, insurance, and
other charges that were due, it had no right to collect
those monies pre-petition, so there was no violation
of the stay.
The Third Circuit disagreed and found that the unpaid escrow amounts constituted a claim within the
meaning of 11 U.S.C. § 101(5). The court explained
that the focus should be not on when the claim accrues
(with disbursement of Countrywide’s own funds), but
on whether a claim exists. Even though Countrywide’s
right to payment was contingent on disbursement of its
own funds, the right to payment nonetheless existed
at the time of the filing, which resulted in a claim for
the amount in controversy. The Third Circuit vacated
the district court’s decision and remanded for a deterContinued on Page 3

Finance Report

Sun Mountain cont’d

BANKRUPTCY BAR ASSOCIATION
Summary of Checking Transactions 1/1/11–4/19/11
INCOME/EXPENSE
INCOME
Lawyers
Support Staff
TOTAL INCOME

4,795.00
500.00
----------5,295.00

EXPENSES	

0.00
----------TOTAL INCOME/EXPENSE 5,295.00
Checking Book Balance 4/19/11:

$11,117.48

Checking Bank Balance 3/31/11:
Savings Bank Balance 3/31/11:

$10,567.48
$12,726.46

2011 Lawyer Members 4/19/11:
2011 Support Members 4/19/11:
2011 Total Members 4/l19/11:

138
20
158

2010 Lawyer Members 12/31/10:
2010 Support Members !2/31/10:
2010 Total Members 12/l31/10:

189
26
215

U.S. Trustee’s Notes cont’d
mination of whether there was a willful violation of
the automatic stay.
This analysis by the Third Circuit follows In re
Campbell (Campbell vs. Countrywide) 545 F.3d 348
(5th Cir. 2008). The Ninth Circuit BAP affirmed a
California case which followed Campbell in In re
Zotow, 432 B.R. 252 (9th Cir. BAP 2010)( where the
objection to the claim was sustained without any appeal; the debtor appealed the finding of no violation
of the stay but lost).

Chapter 13 Trustee in Portland, Oregon following many
years of private practice in Seattle. He will provide
unique insights to Chapter 13 practice gained through
his experiences as a creditor’s lawyer, a Trustee, and
now a Judge.
Other featured speakers include Washington State
Assistant Attorney General James T. Sugarman, who
will bring us up to date on the latest mortgage scams,
and discuss how these problems are being dealt with;
Donald A. Boyd, who will sort out the complexities
of liens arising from farming enterprises; and Nancy
L. Isserlis with Frederick P. Corbit, who will describe
how bankruptcy practice and professionalism are not
mutually exclusive.
As a special feature, a selection of “Ten Minute
Topics” will present a potpourri of brief summaries of
subjects which will include secret tax liens, and recent
changes to Washington statutes covering receivership,
deed of trust foreclosure, and exemption laws. These
topics will be presented by various speakers, including
John R. Rizzardi, Thomas S. Linde, Kenneth C. Weil,
Elizabeth (“Lisa”) McBride, Christina M. Davitt, Bill
Hames and Ian Ledlin.
A Ninth Circuit Case Law Update will bring attendees
current on recent interpretations of bankruptcy law
in the Ninth Circuit. Judge Newsome will join Judge
Frank Kurtz and Mary Jo Heston to discuss recent
developments in the law.
The program will close with an opportunity to ask
hard questions of the Judges, the Clerk of the Court,
and representatives from the Office of the United
States Trustee. Judge Kurtz, Judge Williams, Judge
Rossmeissl, Beverly Benka, Jake Miller, and Gary Dyer
will be on hand to answer those questions. Anonymity
will be guaranteed by moderator Gary T. Farrell.
So much for the Seminar; now it’s time to talk about
the Retreat. The Friday Banquet will feature Virginia
Burdette (yes, some bankruptcy lawyers do have a
sense of humor) performing her stand-up comedy
routine. You won’t want to miss the Hospitality Suite
on Thursday and Friday nights, sponsored by Hames,
Anderson & Whitlow. Fun things to do include golfing,
river rafting, horseback riding, mountain biking, boating, tennis, volleyball, badminton, croquet, horseshoes,
and swimming.
For a registration brochure, send an email to ian@
spokelaw.com.
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From the Clerk

By Beverly A. Benka, Clerk of Court
Court Announcements
The court regularly posts news of interest to bankruptcy
practitioners on the home page of the court’s Web site
at www.waeb.uscourts.gov. The court has recently
enhanced this service with a new e-mail notification
system. This is a free e-mail delivery service provided
by a third party (GovDelivery) which provides alerts
whenever the court’s announcements page is updated.
Subscribers use the link on the court’s home page to
enter an e-mail address where notifications should be
sent and may unsubscribe from the service at any time.
Standing Advisory Committee Meeting
The next meeting of the Standing Advisory Committee will be held on June 16. Any suggestions relating
to local rules, local forms, or other court matters for
consideration by the committee may be sent to the clerk
at Beverly_Benka@waeb.uscourts.gov.
Amendments to Local Bankruptcy Rules
Amendments to Local Bankruptcy Rules are announced
on the court’s Web site, with links to redlined copies
and the final copy. A number of amendments have been
approved since the last edition of NOTES, including
1007-2 (Matrix), 1015-1 (Joint Administration/Consolidation), 2002-1 (Notice to Creditors and Other Interested Parties), 2083-1 (Chapter 13 - General), 5001-2
(Clerk’s Office), 5005-1 (Filing Requirements), 5005-3
(Electronic Filing), 9004-1 (Papers - Requirements of
Form), and 9073-1 (Hearings). All of the changes may
be found at www.waeb.uscourts.gov.
Amendments to Federal Bankruptcy Rules
Effective December 1, 2010
The following changes to the FRBP were approved
by the Supreme Court and were effective December
1, 2010.
Rule 1007 – Shortens the time for debtors to file a
list of creditors after the entry of an order for relief in
an involuntary case from 14 to 7 days. The court’s local rule 1007-2 was revised accordingly. The rule also
extends the time for individual Chapter 7 debtors to
file statements of completion of a course in personal
financial management from 45 to 60 days after the date
first set for the meeting of creditors.
Rule 1014 – Includes Chapter 15 in the rule authorizing the court to determine where cases should proceed
when multiple petitions involving the same debtor are
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pending.
Rule 1015 – Includes Chapter 15 in the rule authorizing the court to order consolidation or joint administration of cases.
Rule 1018 – Reflects the enactment of Chapter 15
in 2005.
Rule 1019 – Provides a new time period with exceptions to object to claim of exemptions when a case
converts from Chapters 11, 12, or 13 to 7.
Rule 4001 – Includes an amendment on the computation of time.
Rule 4004 – Establishes a time period to file motions
to object to discharge under Rule 7001(b), directs the
court not to issue a discharge if a motion or complaint
objecting to discharge has been filed unless the action
has been decided in the debtor’s favor, and directs
the court in Chapter 11 and 13 cases not to enter the
discharge if the debtor has not filed a statement of
completion of a personal financial management course.
Rule 5009 – Requires the clerk to provide notice to
individual debtors that cases may be closed in Chapter
7 and 13 cases if they fail to file statements of completion of the financial management course. The rule also
requires a foreign representative in Chapter 15 case to
file a final report and give notice.
Rule 5012 – Establishes procedures for obtaining
approval regarding coordination of proceedings with
cases involving a debtor in foreign countries.
Rule 7001 – Provides that certain objections to
discharge in Chapter 7 and 13 cases not be treated as
adversary proceedings.
Rule 9001 – Adds items from §1502 to the list of
defined terms.
Several official Bankruptcy forms were also changed
as of December 1, 2010. These include B9A, B9C, B9I,
B20A, B22A, B22B, B22C, and B23.
Standing Advisory Committee Membership
The court’s standing advisory committee is composed
of the judges of the court, the president of the Bankruptcy Bar Association, the Clerk of Court, representatives from the office of the U.S. Attorney and U.S.
Trustee, the Chapter 12 and 13 trustees, and six rotating positions representing various stakeholders and
designated as Creditor/Consumer, Debtor/Consumer,
Out of District, and Panel Trustee. The committee, in
addition to discussing topics of general interest, also
serves as the court’s Local Rules Advisory Committee.
Continued on Page 5

From the Clerk cont’d

The committee meeting is scheduled June 16th at Sun
Mountain Lodge, Winthrop, Washington, in conjunction
with the Bankruptcy Bar Association’s annual seminar.
Other meetings are scheduled throughout the year as
needed. The members of the committee serve without
compensation, but may be offered reimbursement
for some expenses as the court’s budget allows. The
rotating members serve two-year terms, which expire
following the June meeting. Members are selected by
the judges. Nominations or applications for membership
on the committee should be sent by letter or e-mail to
Bev Benka, Clerk of Court, P.O. Box 2164, Spokane,
WA 99210, or Beverly_Benka@waeb.uscourts.gov.
Bankruptcy Technical Corrections Act of
2010
The Act (Public Law No. 111-327) made technical
corrections to correct drafting errors from the Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005. The law can be found at: http://www.
gpo.gov/fdsys/pkg/BILLS-111hr6198enr/pdf/BILLS111hr6198enr.pdf.
Digital Audio Files
Digital audio files of many types of court proceedings
are now available on case dockets in CM/ECF. The
Eastern District of Washington was one of three Beta
test bankruptcy courts involved in a pilot program providing the audio link in 2010. The Judicial Conference
endorsed the digital audio posting process in March
2010. Audio files can be seen as a docket entry with the
following language: “PDF with attached Audio File”.
The hearing date and time are listed, along with the
file size and run time. There is a $2.40 fee to download
any digital audio file through PACER.
CM/ECF Version 4.1
A significant upgrade to the court’s national electronic
document filing system will occur this year following a
few months of internal testing. Changes will be noticed
first at login, with stronger password requirements of
at least 8 characters, involving upper and lower case
and at least 1 digit or character. Regarding noticing,
where a document is being noticed to recipients through
the Bankruptcy Noticing Center (BNC), and through
the CM/ECF Notice of Electronic Filing (NEF), the
BNC Certificate of Notice will reflect both BNC and
NEF recipients. Attorneys will no longer receive paper
bypass notices mailed by the BNC in the instance of

undeliverable addresses. Instead, that information will
be sent to the primary e-mail addresses of attorneys.
Additional changes include the following: attorney filers will be able to pay by bank account debit for filing
fees and will be able to choose to opt out of notice in
lead bankruptcy cases where they are only involved in
a related adversary case. Pop-up windows previously
generated by pay.gov transactions will be displayed as a
panel and will no longer be affected by pop-up blocker
settings. Enhancements have been made to reports and
queries. The proof of claim screen has been updated to
comply with the official claim form. Access to timely
Web updates will be available through Really Simple
Syndication (RSS) feeds. More details on these changes
will be provided on the court’s Web site at www.waeb.
uscourts.gov as testing continues.
Filing Statistics
Nationally, bankruptcy filings in the federal courts rose
8% in calendar year 2010, with Chapter 7 filings up 8%
over 2009, Chapter 11 cases down 10%, and Chapters
13 and 12 filings up 8% and 33% respectively. Total
national filings remain at a five-year high, at 1,593,081.
In comparison, in the Eastern District, the total caseload
fell by 1% in 2010, with both Chapters 7 and 13 down
1%, Chapter 11 down 25%, and Chapter 12 down 38%.
Local filings for the first quarter of 2011 continue to be
lower, at 12% below 2010 figures. For the same time
frame nationally, bankruptcies fell 8% over the first
three months in 2010.
Judiciary Assessment of PACER Services
The Judiciary contracted for an independent analysis
of PACER services which was completed in 2010. The
analysis was conducted by a consulting firm which
specializes in measuring customer satisfaction for
government and private-sector entities. Overall, the
assessment found 80% of users indicating that they
were satisfied or very satisfied with PACER services.
In addition to the content, users were asked about their
satisfaction with PACER help desk services. Over 95%
of users indicated satisfaction. However, a significant
number of users were not aware that the PACER Service Center is available to provide help with PACER.
Improvements to the system that have been made in
conjunction with the survey include a more robust
search tool, the Case Locator, which replaced the U.S.
Party/Index. A summary of the assessment is available
at www.pacer.gov.
Continued on Page 6
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Separate Certificates of
Service Unnecessary
(Sometimes)

By Ian Ledlin
New Local Rule 2002-1(b)(4)(B) adopted by the U.S.
Bankruptcy Court for the Eastern District of Washington
became effective August 1, 2010. This Rule eliminates
the certificate of service in certain circumstances. It
is limited to those instances where the only entities
entitled to receive a notices or other pleading are those
who are registered participants in the CM/ECF system
in the case.
This Rule provides that no separate certificate of
service needs to be filed if the document filed with the
Court conspicuously states that all entities entitled to
service of the notice or the other filing are registered
participants in the CM/ECF system for the case. For
example, a filer using this Rule would include as statement in bold-face type printed immediately below the
Designation of the pleading stating: “(All entities entitled to service are registered participants in the CM/
ECF System in this case).”
Filers taking advantage of this Rule will the save time
and effort of preparing and filing a separate certificate
of service; court personnel will save the time and effort
required to locate and review the separate certificate
of service; and court docket reports will become less
cluttered.

From the Clerk cont’d

Supported Browsers
The CM/ECF document filing system has been tested
and works correctly with Firefox 2.0, Internet Explorer
6.0 and 7.0. Use of other browsers for electronic filing
may prove to be problematic. For viewing documents
in PACER, the PACER Service Center only requires
any JavaScript-enabled browser.

6 • EWB NOTES XXII.1 • MAY 2011

PLAN TO ATTEND

21St Annual

BANKRUPTCY SEMINAR
AND RETREAT
Sponsored by the
Bankruptcy Bar Association
for the Eastern District of Washington

June 17–18, 2011
Sun Mountain Lodge
Winthrop, Washington
Eight hours of presentations
(including one hour of ethics credits)
will cover topics of interest to debtor,
creditor, consumer, and commercial
practitioners.
Featured Speakers
The Hon. Randall Newsome (Ret.)
The Honorable Brian D. Lynch
Other Outstanding Speakers.
For information, contact co-chairs Bill
Hames, 509.586.7797 or Ian Ledlin,
509.838.6055. For a registration
brochure, email to ian@spokelaw.com.

Case Notes

From Judge Patricia C. Williams
Darren and Samantha Winchell,
No. 10-05827-PCW13
Issue: Exemptions
The Chapter 13 Trustee objected to the debtors’ Schedule “C” as it did not state the specific amounts to be
exempted. The debtors’ Schedule “C” stated under
“Value of Claimed Exemption,” “Full FMV,” but did
not indicate any dollar amount. The Trustee argued that
the failure to provide a dollar amount to be claimed
prevented the Trustee from meaningfully reviewing the
liquidation analysis. For example, Schedule “A” listed
the debtors’ home under “Current Value of Debtor’s
Interest in Property, Without Deducting Any Secured
Claim or Exemption” as $200,000. The Trustee sought
disallowance of the debtors’ claim of exemptions as
“full fair market value” under 11 U.S.C. § 522. Counsel
for the debtors argued that the case Schwab v. Reilly,
103 S.Ct. 2652 (2010) encourages the debtor to list
the exempt value as “FMV” or “100% of FMV” for
each asset and that Schedule “C” does not require that
specific dollar amounts be provided. Debtors’ counsel
desired to maximize the estate’s exemption as sanctioned by the U.S. Supreme Court. Counsel are directed
to Docket No. 35 (filed 12/20/2010) for the entirety of
the Court’s Memorandum Decision.
The Court held that the Trustee was entitled to know
the dollar value the debtors claimed exempt. For example, as $200,000, the listed value of the house on
Schedule “A,” exceeds the statutory exemption, the
Trustee would object to the exemption and the Court
would be duty bound to uphold the objection.
Michael Smith v. Bank of America,
Adversary No. 10-80089-PCW
Issue: Writs of Garnishment
Plaintiff debtor had bank accounts with the defendant
bank. A third-party served a Writ of Garnishment on
the bank to garnish funds held in the account. The
third-party paid the statutorily required fee of $20.00
to the bank. The fee schedule associated with plaintiff’s
account stated that a fee of $100.00 would be collected
if the account were to be garnished. The plaintiff argued that the $100.00 fee collectible by the defendant
bank from the plaintiff should have been reduced by
the $20.00 statutory fee paid by the third-party, i.e.,
the defendant bank was only entitled to collect $80.00
from the plaintiff.

Plaintiff alleged that defendant bank’s assessment of
garnishment processing fees violated RCW 6.27.095
and thus the bank had committed unfair and deceptive
acts or practices under the Washington Consumer Protection Act. The bank argued that pursuant to Fed. R.
Civ. P. 12(b)(6) and Fed. R. Bankr. P. 7012, the Court
should dismiss the plaintiff’s First Amended Complaint
because the National Bank Act preempts the plaintiff’s
claim. Defendant bank argued that the National Banking
Association (“NBA”) and Office of the Comptroller of
the Currency (“OCC”) permits and regulates a national
bank’s right to charge garnishment fees.
The Court articulated that there is a presumption
against preemption by federal law of state law. That
assumption does not exist when state laws regulate an
area of which there has been a history of significant
federal presence. The NBA demonstrates a history of
significant federal presence in the regulation of national banks. Thus, the presumption that federal law
will not preempt state law is inapplicable and federal
law controls.
In this case, the defendant national bank had adopted
a “personal fee schedule” which listed a fee of $100.00
for legal process, including Writs of Garnishment. The
NBA authorizes national banks to exercise all powers
incidental to the business of banking and the OCC has
issued regulations describing many incidental powers
which a national bank may exercise without interference
from state law, and those incidental powers include the
right to impose charges and fees upon its customers.
Hence, the decision to assess the fee was authorized by
federal law and the state cannot preclude nor regulate
the bank’s imposition of such fees.
The Court further noted that RCW 6.27.095 requires
the garnishor creditor to pay a $20.00 fee to the garnishee defendant when a Writ of Garnishment is served.
The Court observed that such a provision does not
purport to effect and could not effect a national bank’s
establishment of a service charge to its depositor. State
law could not mandate that a national bank reduce its
established incidental fee by the amount paid by the
garnishor creditor. As no statute requires and could not
require such a duty, no such duty exists.
The Court concluded that the incidental fees charged
by national banks have been preempted by federal law
and the state has no authority to regulate the same.
The First Amended Complaint failed to state a cause

Continued on Page 8
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Editor’s Corner
The Almost Death Of Notes, Plus…
Advice from an Old Person

By Gary T. Farrell, Attorney
A few months ago, I was preparing in my mind the
contents of this column, fully intending that this would
be the last edition of Notes. I requested a hearing before the Board of the Bar Association for the purpose
of requesting permission to stop the publication of
Notes. I was granted a hearing and I proceeded to
present my case.
I first pointed out that the Court and Clerk were posting cases, news, notices on the court website. So Notes
was no longer the semi-official organ of the Clerk and
court as it was during the reign of Ted McGregor. Both
the Clerk and I presumed that the members of the bar

Case Notes cont’d

of action and was dismissed.
Clare House Bungalow Homes Residents
Association v. Clare House Bungalow
Homes, LLC, et. al., Adv. No. 09-80164-PCW
Issue: Actual or Constructive Notice
of Real Property Interest
This adversary arose from the chapter 11 case of
Clare House Bungalow Homes, L.L.C. (hereinafter
“Clare House”). The debtor is a senior living facility
with residents purchasing certain bungalows and the
debtor agreeing to repay a percentage of the purchase
price upon the death of the resident. The adversary is
a dispute between creditors who recorded Deeds of
Trust against the real property of Clare House to secure certain loans and the residents of the bungalows
burdened by the Deeds of Trust. The creditors allege
that their rights under the Deeds of Trust are superior
to the rights of the residents to occupy the premises.
The residents argue that their rights to occupancy
are superior to the creditors and should the creditors
foreclose, they would take title subject to the rights of
occupancy by the residents.
The Deeds of Trust at issue burden the large parcel
of real property upon which is located all of the bungalows occupied by the seniors as well as a community
center, pool and other all-common areas. Two of the
members of the resident association recorded their
8 • EWB NOTES XXII.1 • MAY 2011

were frequent visitors to the web site and Notes had
outlived its usefulness.
I tied my concern about irrelevancy with the fact that
Notes was expensive and the money could be put to
better uses. Also, we published only 300 copies or less
each time, so we were hardly the circulation equivalent
of the New York Times!
My second concern was that the bar’s talented writers have been ducking me. Many of them had already
contributed, some more than once. But the well ran
dry. As a result our issues had decreased from three
a year to one a year since the bar had nothing to say.
The members of the board who responded felt it

Continued on Page 10

Resident Agreements with the Spokane County Auditor in the real property records prior to the existence
of any of the loan transactions which are secured by
the Deeds of Trust. By prior summary judgment motion, the rights of those two residents to occupy were
determined to be superior to the rights of the defendant
Deed of Trust holders. The rights of all residents to
payment of the percentage of the bungalow purchase
price as referenced in the Resident Agreements were
determined to be contract rights enforceable against
Clare House, but not against the Deed of Trust holders.
The legal issue was whether, under the circumstances
which existed at the time the liens attached to the real
property, the lienholders had notice of the rights of the
residents. Specifically, did the lienholders have a duty
to inquire as to the interest held by the residents? If so,
did the lienholders fulfill that duty?
In this particular situation, the evidence indicated that
it would have been apparent to the most casual observer
that the real property consisted in part of several single
family residential units. The business model of Clare
House was to construct and sell bungalows and, upon
the death of the resident, to pay the resident some lump
sum and then resell the bungalow. The Court found it
difficult to believe that lenders who received financial
and other information from Clare House would not have
been aware of the basic business model of the borrower.
Continued on Page 9
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The Court observed that in cases construing the 1897
and 1927 predecessors of RCW 65.08.070, Washington courts determined that, as the right to occupy is a
property right, the open apparent occupancy of a person
places a duty on the person acquiring title to inquire as
to the extent and nature of the occupant’s interest. That
conclusion was neither inconsistent with nor in conflict
with the statutory language. Nichols v. De Britz, 178
Wash. 375, 35 P.2d 29 (1934).
In modern times, the Court noted that the longstanding common law rule that occupancy by a non-owner
is actual notice of the right to occupy has been refined.
The occupancy of the real property by a person not
the owner is currently not sufficient to impose a duty
to inquire as to the title to the real property. Scott v.
Woolard, 12 Wn. App. 109, 529 P.2d 30 (1974). It is
sufficient, however, to impose a duty to inquire as to
the right to occupy, and a failure to inquire results in
the new title holder taking title subject to whatever
rights of occupancy existed.
Due to the failure to make reasonable inquiry as to
the rights of those occupying the property, the rights
of the lienholders are subject to the right of occupancy
granted by the Resident Agreements.
Counsel are directed to Docket No. 183 (filed 3/11/11)
in this adversary case for the entirety of the Court’s
Memorandum Decision.
Russell and Cynthia Henderson,
No. 10-04922-PCW13
Issue: Determination of Mortgage Arrearage
This dispute was based upon a disagreement between
the loan servicer and the debtors as to the correct
amount of the arrearage on a home loan. The debtors
complained that despite requests during the Chapter
13, the servicer had not provided sufficient accurate
information to support its arrearage claim. The Chapter
13 was filed August 25, 2010.
The debtors filed a plan on August 25, 2010 proposing
to pay an arrearage of $18,000.00. On September 28,
2010, creditor filed an objection to confirmation stating
that the arrearage was $34,260.23, and that a Proof of
Claim would be filed “shortly.” At the confirmation
hearing on October 20, 2010, the dispute over the arrearage was discussed and the creditor stated it would
be filing a Proof of Claim “shortly.” Based upon that
statement, the confirmation hearing was scheduled to
November 30, 2010, and then continued to December 7,
2010. A Proof of Claim was then filed which reflected

the arrearage and included a sum labeled “escrow
shortage.” On December 26, 2010, the debtors filed
an objection to the Proof of Claim which contained
three elements: 1) the debtors objected as creditor had
failed to comply with LBR 3001-1(c)(2)(C) which
requires an escrow account statement to be attached
to support the escrow shortage of $10,249.99, but no
escrow account statement had been attached; 2) the
debtors objected as they believed the number of missed
payments was inaccurate; and 3) the debtors alleged
they had been harmed during the Chapter 13 process
due to the creditor’s failure to provide documentation
to support the arrearage.
At the telephone hearing, the Court required an exchange of information and emphasized that the dispute
regarding the arrearage needed to be resolved quickly
as it was preventing confirmation of a plan. A few days
later creditor filed its response and requested more time
and stated it was in the process of obtaining an escrow
account statement. On January 10, 2011, the debtors
filed their reply to creditor’s response and pointed out
that yet again no escrow account information had been
provided. The third confirmation hearing occurred on
January 11, 2011, by which date no escrow account
information had yet been provided. A date was set for an
evidentiary hearing at which time U.S. Bank National
Association was to provide documentation regarding
its status as a secured creditor and an escrow account
statement. For the first time at the evidentiary hearing
on January 18, 2011, the creditor indicated that there
was no escrow account on the loan.
At the time of the hearing, the Court concluded that
the evidence was insufficient to support the total arrearage claimed. Moreover, the creditor could not assess
any attorney fees that were incurred after December 1,
2010 relating to the arrearage controversy. The debtors’
attorney fees which were incurred in the matter after
January 1, 2011, were to be paid by the creditor.
Lynne A. Brenner, No. 10-00543-PCW7
Issue: Objection to Exemptions
This case was commenced as a chapter 11 proceeding.
Both the U.S. Trustee and the Unsecured Creditor’s
Committee objected to the debtor’s exemptions and
moved to dismiss or convert the case. Ultimately, the
case was converted to a Chapter 7.
The two most valuable business interests of the
debtor’s deceased husband were his ownership of 45%
Continued on Page 10
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important that Notes continue. Some backed up their
conviction with offers to write articles. You will note
that Elizabeth McBride and Ian Ledlin have offerings
in this issue. Other board member contributions will
follow.
Also, it was obvious that perhaps the Bar members
might need more than a web site to stay in touch. We
took time at the meeting to explain to each other exactly
how we get to the Clerk’s postings on the website, as
education was needed. Perhaps the older members of
the Bar are more dependent on the printed word than
the younger members.
So Notes continues to live. We hope that all of you
will consider contributing once again. And to those of
you who will be tempted to duck my annoying requests
to contribute to Notes in the future, I would once again
like to repeat the motto of my editorship: “You can
kick me; you can spit on me; but please, please, do
not ignore me.”
Now, Advice from an Old Person
When I retired, a lot of you were old. And as I get
older, you must be older too. You need me! So I have
one “DO” and one “DON’ T” to take with you that will
prove invaluable.
First of all, the “Don’t.” Don’t climb ladders after
the age of 70. It is an accepted tenet of gerontology
that old people are susceptible to falls…and therefore

injuries. However, I considered that an admonition for
lesser people. At 71 I fell off a ladder. At age 72 I fell
off a ladder. Both times I thought I was at the bottom
step, and was not. (It appears that such is a common
experience among the elderly.) Still not dissuaded,
I decided to climb in the garage at age 73, to reach
the patio equipment. I did not advise my wife of my
plans because I knew she would not let me do it. As
I descended the ladder with patio equipment in hand,
I thought, once again, that I had reached the bottom
step, …and I didn’t. Much pain, and 7 physical therapy
visits later, I am making progress.
Now the “Do,” a much more valuable lesson. Do
have cataract surgery if you need it. At age 70, I
noticed that night driving was difficult. The halos of
headlights at night were nearly blinding. My annual
eye exams resulted in drastic changes in vision, with
stronger and stronger prescription glasses. My eye
doctor told me of cataract surgery, and said he was
ready when I was. My friends and relatives who had
the surgery said it was a painless, quick surgery with
astounding positive results.
But still I stalled. I made the mistake of reading
up on the procedure. A slit is made in the eye, and a
miniature pneumatic type hammer (actually a laser) is
inserted to break up the damaged lens. It is removed in
pieces, and a new plastic lens is inserted to replace it.

of the stock from two companies which stock was
sold and resulted in two contracts which gave rise to a
combined monthly payment stream of $6,937.00 over
a 14 year term. The debtor sought to exempt $103,162
from the income stream of the two contracts on the
basis that an even greater amount, i.e., $125,000.00,
would or could be the amount in lieu of homestead
and such awards are exempt from the claims of creditors. The basis of the exemption was state law RCW
11.54.020 and .040 which concerns “an award in lieu
of homestead.”
The debtor’s husband had died in November 2008, and
promptly after his death, the debtor recorded a Community Property Agreement (CPA) which provided that all
property of the deceased husband, whether community
or separate, passed to the debtor upon the husband’s
death. Upon recording of the CPA, the debtor owned,
managed and controlled all property of the former

marital community and all separate property of either
spouse. In the fall of 2009, the debtor sold the stock
which resulted in the contracts requiring monthly payments. Pursuant to RCW 11.18.200(2)(a), the property
which passed to the debtor under the CPA is subject to
all liabilities which existed prior to the death. Under
state law, the award in lieu of homestead granted in a
probate proceeding is free of any creditor claims and
could be exempted.
The Court concluded that since the debtor obtained
all ownership rights in the common stock in November 2008, pursuant to the CPA, there was no property
which could be administered by a state court acting
in probate. The recording of the CPA resulted in a
transfer of the property to the debtor. Thus, there was
no property of the decedent from which an award in
lieu of homestead could be made. The debtor’s claim
of exemption was denied.

Case Notes cont’d
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Chapter 13 Trustee’s Report
By Mike Todd, Attorney for the Chapter 13 Trustee
As of the end of March 2011 there were approximately
3,658 active Chapter 13 cases in this district, including
141 new cases filed during the month of March. One
year ago there were approximately 3,463 active Chapter
13 cases with 159 new cases filed during March 2010.
While the monthly filings are down slightly, the overall number of cases has risen by approximately 195.
As of April 15, 2011, there were approximately 295
unconfirmed cases, of these only 16 are more than 90
days past their first meeting of creditors. Disbursements
for the month of March 2011 included approximately
$ 1,468,416.00 disbursed to secured creditors, approximately $ 84,780.00 disbursed to priority creditors,
approximately $620,530.00 disbursed to general unsecured creditors, and approximately $158,601.00 disbursed to debtors’ attorneys. During the same month last
year this office disbursed approximately $1,283,106.00
to secured creditors, approximately $103,814.00 to priority creditors, approximately $517,526.00 to general
unsecured creditors, and approximately $141,494.00
to debtors’ attorneys. Disbursements for our fiscal

year-to-date (October thru April 15, 2011) include
approximately $10,198,405.00 disbursed to secured
creditors, approximately $748,782.00 disbursed to priority creditors, approximately $4,186,314.00 to general
unsecured creditors, and approximately $1,357,180.00
disbursed to debtors’ attorneys. Fiscal year-to-date
figures for the same period last year included approximately $8,934,083.00 disbursed to secured creditors,
approximately $629,485.00 disbursed to priority creditors, approximately $3,707,519.00 disbursed to general
unsecured creditors, and approximately $1,202,589.00
disbursed to debtors’ attorneys. These figures represent
an overall increase 12% from a year ago at this time.
Members of the Chapter 13 office will be attending
the annual National Association of Chapter Thirteen
Trustees seminar in Anaheim, California this summer. At this year’s seminar, one of the leading topics
will be mortgage claims and related issues. We look
forward to discussing with members of other Chapter
13 offices from around the country their policies and
procedures regarding these as well as other topics.

Editor’s Note: No website known to Eilizabeth M. McBride contains the following Chapter 13 office information. The following
information is being published for your information. It is also being published so Lisa knows where to find it next time.

Office of the Chapter 13 Trustee, www.13network.com
PO Box 1513, Spokane, WA 99210				
Telephone: (509) 747-8481 Facsimile: (509) 623-2126
Employee Name
Ext
Title
email
Candie Figenshow
100	Receptionist
figenshowc@spokane13.org
Casey Coleman
103 Disbursement Supervisor
colemanc@spokane13.org
Dale Franzen
118	System Manager
dfranzen@spokane13.org
Dan Fey
112	CA-Delinquencies
feyd@spokane13.org
Debi Richardson
116	Accountant
richardsond@spokane13.org
Diane Dipo
122	Admin Assistant, Hearing Coord.
dipod@spokane13.org
Jeff Thimsen
119	Operations Manager
thimsenj@spokane13.org
Patty Brown
105	Counsel-Spokane
pattybrown@spokane13.org
Joylene Neumiller
113	Post Confirmation Case Admin
neumillerj@spokane13.org
Kim Kinder
108	CA Richland Cases		kinder@spokane13.org
Lana Lackey
106	CA Spokane
lackeyl@spokane13.org
			
Case ending in 00-49
Martinique Wood
104 Disbursement Analyst
woodm@spokane13.org
Mike Todd
115	Counsel – Yakima
miket@spokane13.org
Heather Wilhelm
110	CA Yakima, Moses Lake,
wilhelmh@spokane13.org
			
Wenatchee Case ending 00-33
Richelle Ramey
111	CA Yakima, Moses Lake,
rameyr@spokane13.org
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Exploring Chapter 13 Trends After Lanning

By Holley Cassell,
Judge Hanel Scholarship Recipient
Introduction
When the United States Supreme Court decided
Hamilton v. Lanning1 in June, 2010, it resolved a split
amongst the circuits by concluding that a “forward looking approach” was to be employed when determining
projected disposable income for over-median Chapter
132 debtors.3 In rejecting the so-called “mechanical approach,” previously relied on by various circuits, 4 the
Court restored discretion to bankruptcy court judges
and shed some light on the future of consumer bankruptcy law post-BAPCPA. Although courts now have
guidance from the highest court on how to determine
projected disposable income (“PDI”), and, therefore,
the foundation for determining Chapter 13 plan payments, uniformity on other fundamental Chapter 13
issues continues to be conspicuously absent in courts
around the country.
This article argues that the Court’s adoption of a
flexible, “forward-looking approach” when calculating
PDI restores judicial discretion to determine whether a
plan may be confirmed under § 1325, a key provision
changed by 2005’s Bankruptcy Abuse Prevention and
Consumer Protection Act (“BAPCPA”).5 It also highlights two areas in which the Lanning decision is guiding current and future bankruptcy courts: in calculating
the “applicable commitment period” for over-median
debtors, and in deciding whether debtors who propose
to surrender secured collateral may deduct payments
for that collateral on the means test.
Exploring Lanning
The Lanning court was asked to decide whether a
debtor’s “means test” serves as the ultimate, determinative factor when calculating Chapter 13 plan payments
(the “mechanical approach”), or whether courts may
take into account known circumstances at the time of
confirmation, and propose a plan based on the debtor’s
actual income and expenses (the “flexible approach”).
In an 8-1 decision, the Court ruled that the “flexible
approach” was to be employed by courts; only Justice
Scalia dissented.6
The debtor in Lanning received a one-time buyout
from her employer in the six months prior to filing her
petition for bankruptcy relief.7 This payment inflated
the debtor’s income beyond the median for a family of
one in Kansas, where she was domiciled.8 The debtor’s
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means test—also referred to as Form 22C—showed
a monthly disposable income amount of $1,114.98;
it was uncontroverted that she could not afford to
make monthly Chapter 13 payments in this amount.9
The debtor’s schedules I and J, illustrating her current monthly income and expenses, reported monthly
disposable income of $149.03, and her Chapter 13
plan proposed thirty-six monthly payments of $144
per month.10
The Chapter 13 trustee objected to plan confirmation,
arguing that the plan did not commit all of the debtor’s
PDI, a violation of § 1325(b)(1)(B).11 The trustee calculated PDI by multiplying $1,14.98, the PDI figure
from the means test, by sixty months, which the trustee
claimed was the applicable commitment period for an
over-median debtor.12 This is the so-called “mechanical” analysis.
The District of Kansas Bankruptcy Court confirmed
the debtor’s plan over the trustee’s objection.13 The
court reasoned that the trustee’s interpretation of PDI
would lead to “the absurd result of denying bankruptcy
protection to the individuals with deteriorating finances
in the six months before filing.”14
The Tenth Circuit Bankruptcy Panel affirmed the
lower court’s decision, as did the Tenth Circuit Court
of Appeals.15 The Tenth Circuit noted that a debtor’s
PDI calculation should begin with the “‘presumption’
that the figure yielded by the mechanical approach is
correct, but…this figure may be rebutted by evidence
of a substantial change in the debtor’s circumstances.”16
The Supreme Court affirmed the lower courts, holding that the “forward-looking approach” is consistent
with the meaning of the word “projected”; § 1325’s
requirements; and pre-BAPCPA practice, under which
PDI was determined by Schedules I and J.17 Agreeing with the Tenth Circuit, the Court held that “the
forward-looking approach should begin by calculating
disposable income, and in most cases, nothing more is
required. It is only in unusual cases that a court may go
further and take into account other known or virtually
certain information about the debtor’s future income
or expenses.”18 The Court criticized the “mechanical
approach” as “produc[ing] senseless results that we do
not think Congress intended.”19 It also categorically
rejected the suggestions offered by the Chapter 13
trustee as ways to “avoid or at least mitigate the harsh
results that the mechanical approach may produce
Continued on Page 13
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for debtors,”20 which included delaying the filing of
a bankruptcy petition, seeking leave to delay filing
Schedule I asking the bankruptcy court to select a
more representative six-month look-back period,21 and
dismissing and refilling a petition.22
The Lanning Court, along with another recently
decided Supreme Court bankruptcy means test case,
Ransom v. FIA Card Services, N.A.,23 tells us that the
Court favors actual income and expense figures over
means test-based, hypothetical expenses. This stands
for a return to judicial discretion that some feared would
evaporate under BAPCPA provisions.24 Practitioners
can use the Lanning analysis as a guide, and extend
it to other areas of post-BAPCPA bankruptcy issues
that arise, such as with questions of calculating the
applicable commitment period, and whether payments
toward secured collateral that a debtor intends to surrender may be deducted on the means test.
Calculating the Applicable Commitment
Period
Debate remains about how to calculate an over-median
debtor’s applicable commitment period. The Lanning
Court does not address the issue directly. However,
given the Court’s implicit approval of the Kansas
bankruptcy court’s decision to extend the Chapter
13 plan to sixty months based on the debtor’s abovemedian status, some courts have read that to mean that
above-median debtors must either pay their unsecured
creditors in full, or commit their PDI for sixty months,
in order to confirm the Chapter 13 plans.
The Eleventh Circuit recently aligned itself with the
latter school of thought. In Whaley v. Tennyson (In re
Tennyson),25 the above-median debtor’s means test
showed a monthly disposal income amount of negative $343.30.26 The debtor there proposed a thirty-six
month plan, and the trustee objected on the theory that
§ 1325(b)(4) requires either payment in full to unsecured creditors, or a commitment period of five years.27
The bankruptcy court confirmed the plan, holding that
the “‘applicable commitment period’ is a multiplier…
whereby projected disposable income equals disposable
income times the ‘applicable commitment period.’”
28
Since the debtor had negative disposable income,
there was no applicable commitment period, and the
debtor could therefore propose a plan of less than five
years.29 The bankruptcy court relied on the phrase,
“For purposes of this subsection…” in § 1325(b)(4),
to conclude that “applicable commitment period…

exists solely for its function within the confines of §
1325(b)(1)(B).”30
The Bankruptcy Appellate Panel upheld confirmation;
however, the Eleventh Circuit rejected the bankruptcy
court’s interpretation of “applicable commitment period” on a statutory construction basis, and held that §
1325(b)(4)’s language that, “‘applicable commitment
period’ shall be five years” was “clear, unambiguous,
and does not result in any absurd consequences.”31
Further, the court said, the debtor’s definition of “‘applicable commitment period as a multiplier would
render[ ] § 1322(d) meaningless and superfluous…
[because that section contains an] explicit allowance
for a shorter ‘applicable commitment period,’ when
unsecured claims are paid in full, [which] is only
necessary if the ‘applicable commitment period’ has
a function independent of § 1325(b)(1).”32
The Eleventh Circuit used the Supreme Court’s ruling in Lanning to bolster its analysis, noting that while
that case does not “comment directly” on this matter,
“it does indicate is that § 1325(b) is not a strict mechanical formula existing in a vacuum.”33 Finally, the
Eleventh Circuit relied on Congressional intent behind
BAPCPA in support of its conclusion that sixty-month
commitment periods are required for over-median
debtors, regardless if their means tests show a positive
or negative disposable figure.34
Under similar circumstances, the Sixth Circuit35 and
the Tenth Circuit B.A.P.36 have followed the ruling of
the Eleventh Circuit. Several other courts37 have decided
that, “§ 1325(b) sets forth a temporal requirement…
[that] applies whether the debtor has positive, zero or
negative projected disposable income.”38
The Eighth Circuit39 and a few lower courts40 have
held that above-median debtors with a positive disposable income figure must commit to sixty-month plans,
but those courts did not reach the question of whether
above-median debtors with negative disposable figures
must do the same. The Ninth Circuit has held that no
temporal requirement exists for over-median debtors
with no disposable income.41 A few lower courts have
come to the same conclusion;42 however, these cases
are a bit older, and it remains to be seen whether the
same result would be reached today.
Finally, a minority of courts43 have confirmed plans
where debtors propose to pay the sixty times the amount
of their monthly projected disposable income, as deterContinued on Page 14
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mined by the means test, into plans that last fewer than
sixty months. This is the so-called “monetary approach,”
but it has been effectively overruled by Lanning.
The above examples demonstrate that a circuit split
exists on the matter of determining applicable commitment period for over-median debtors. However, recent
case law suggests a trend of requiring a commitment
period of sixty months, irrespective of whether the
above-median debtor’s projected disposable income
figure is positive or negative. The Ninth Circuit has
not addressed this issue in quite sometime; perhaps
the door is open wider in that circuit than elsewhere.
Deducting Payments from Secured
Collateral to Be Surrendered
The final issue considered by this Article is whether it
is proper for debtors to claim deductions on their Form
22Cs for secured property they intend to surrender.
Such deductions, of course, reduce the debtors’ PDI,
and, therefore, their plan payments. Surprisingly, there
is harmony on this issue: most appellate courts that
have visited this issue after Lanning have erred on the
side that this is the kind of “known or virtually certain
information” that Lanning contemplates and prohibits.
There is thus a trend of disallowing Chapter 13 debtors
to claim means test deductions on secured collateral
they intend to surrender.44
The Sixth Circuit was the first appellate body to
address this issue post-Lanning, in Darrohn v. Hildebrand (In re Darrohn).45 On direct appeal from the
bankruptcy court, which confirmed the debtors’ plan
over the objecting trustee, the circuit court held that the
debtors could not propose to surrender two pieces of
real property while deducting their mortgage payments
as necessary expenses on their Form 22C.46 The court
decided that Lanning’s forward-looking approach governed determination of the mortgage payment deduction as a change in the debtors’ expenses that “known
or virtually certain at the time of confirmation.”47 The
case was remanded to the bankruptcy court for proper
determination of the debtors’ PDI in light of Lanning.48
More recently, in Baud v. Carroll,49 the Sixth Circuit
reaffirmed its holding in In re Darrohn on this issue.
The Tenth Circuit B.A.P. also recently concluded
that the over-median debtors in Zeman v. Liehr (In
re Liehr),50 could not claim a means test deduction of
$4,222.16 on a home that they proposed to surrender,
on which foreclosure proceedings had begun and relief
from stay had been granted.51 The B.A.P.’s decision
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reversed the bankruptcy court, which had confirmed
the debtors’ plan over the § 1325(b)(1)(B) objections
of the trustee and an unsecured creditor.52
The Panel relied heavily on the Lanning Court’s
analysis to reach its conclusion.53 The B.A.P. criticized
the debtors’ approach to the means test as the type of
mechanical calculation that Lanning prohibited, and
said that the “application of the mechanical approach
would produce a senseless result: namely that the
[debtors] would be allowed to pay their creditors far
less than the amount they can actually afford to pay.”54
The court concluded that the disappearance of a fixed
debt effectuated a “change in circumstances [that]
should inure to the benefit of the unsecured creditors,
not the [debtors].”55
With the overwhelming number of homes being surrendered through the bankruptcy process, this is and
will continue to be a very big issue in consumer bankruptcy law. If decisions like the ones discussed above
hold up to further review by other courts, and there is
no indication to the contrary, a lot more money will
fall in the pockets of unsecured creditors. On the other
hand, if the choice is between making a large Chapter
13 payment to the sole benefit of one’s unsecured
creditors or the suicide mission of retaining secured
collateral debtors probably cannot afford, some debtors
will surely choose the latter. Some will succeed, but
many, of course, will not. What will happen to these
debtors after default—be it dismissal or modification
of the 13, conversion to Chapter 7—remains to be seen.
One thing is certain, though: litigation is sure to follow.
Conclusion
In Lanning, the Supreme Court ruled that the means
test does not always control, and that a Chapter 13 plan
which conflicts with the means test may be confirmable.
This “flexible approach” allows courts to consider the
debtor’s ability to repay his creditors, whether or not
the payment is fair to the creditors, and whether the
plan is proposed in good faith. In concluding that the
flexible approach is the correct one, the Court restored
discretion to bankruptcy court judges. But this discretion
does not mean that uniformity and predictability will
ever be reached as courts consider the issues mentioned
in this Article—and presumably in many others.
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Extraterritorial Application of States’
Homestead Exemption in the Ninth Circuit

By Aaron Gwilliam,
Judge Hanel Scholarship Recipient
When a debtor seeks relief under the bankruptcy code1
a bankruptcy estate is created.2 Included in the estate
are all of the debtor’s legal and equitable interests.3
The debtor may exclude certain interests or property
from the estate by taking advantage of state law or
federal exemptions, whichever is applicable in the
particular case.4
Assuming that a debtor cannot or does not choose
the federal exemptions, it must be determined what
state’s exemption law applies. § 522 (b)(3)(A) reads:
[The State] in which the debtor’s domicile has
been located for the 730 days immediately preceding
the date of the filing of the petition or if the debtor’s
domicile has not been located at a single State for
such 730-day period, the place in which the debtor’s
domicile was located for 180 days immediately preceding the 730-day period or for a longer portion of
such 180-day period than in any other place.5
Therefore, if a debtor is domiciled in a state for 730
days that state’s law will apply. If the debtor has not
resided in the state for 730 days, then the debtor’s domicile will be determined by the location of the debtor
for the 180 days immediately preceding the 730 days
or for a longer portion of such 180-day period than
anywhere else.
This article will discuss whether a debtor attempting
to use the domicile state’s homestead exemption may
exempt real property located in another state. This article
only discusses statutes and cases concerning the states
within the Ninth Circuit Court of Appeals geographical
jurisdiction. Some of the cases cited to contain multiple
issues and holdings. Each case and statute should be
read completely for a full understanding of the issues
and the court’s reasoning and holding(s).
Ninth Circuit Court of Appeals
In In re Arrol,6 the debtor purchased a home in Michigan in 1982, and moved to California without selling
the home in October 1994.7 He then moved back to
Michigan in November of 1996, and filed a Chapter 7
bankruptcy petition in the Northern District of California as he resided longer in that jurisdiction during the
preceding 180 days before filing his petition.8
In California homestead is defined as:
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the principal dwelling (1) in which the judgment
debtor or the judgment debtor’s spouse resided on
the date the judgment creditor’s lien attached to the
dwelling, and (2) in which the judgment debtor or
the judgment debtor’s spouse resided continuously
thereafter until the date of the court determination
that the dwelling is a homestead.9
On his bankruptcy schedules Mr. Arrol claimed a
$75,000 exemption in his Michigan home that he owned
free of any secured claims under the California homestead exemption.10 Federal exemptions were unavailable to Mr. Arrol, as California opts out of the federal
exemption laws provided by the Bankruptcy Code.11
The Arrol court reasoned that Mr. Arrol could claim
the $75,000 exemption for his Michigan homestead,
because the California exemption statute does not
limit the homestead exemption to dwellings within
California.12 The court found nothing in the California
exemption statute or interpretation of California case
law to limit the application of the homestead exemption to dwellings in California.13
In construing the exemption statutes liberally in favor
of the debtor the court analogized the homestead statute
to the automobile exemption statute that allows for an
exemption up to the amount of $1900 for an automobile located outside the state.14 Although automobiles
are movable the court held the exemption reflects a
concern for the basic need of transportation and that
the homestead exemption law serves the basic need for
housing.15 The court also applied the California Court
of Appeals precedent set in Strangman v. Duke16 that
articulated the legislative goal of “provid [ing] a place
for the family and its surviving members, where they
may reside and enjoy the comforts of a home, freed
from any anxiety that it may be taken from them against
their will....17 Mr. Arrol was thus allowed to exempt
$75,000 from his homestead located in Michigan.
Alaska
Alaska’s homestead statute 09.38.010 states in that
“(a) An individual is entitled to an exemption as a
homestead of the individual’s interest in property in this
state used as the principal residence of the individual
or the dependents of the individual, but the value of
the homestead exemption may not exceed $54,000.”18
“Alaska’s homestead statute’s plain language explicitly
Continued on Page 17
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limits its application to property within the state.”19
While there is no case law on point the language of the
statute is clear and unambiguous. The Alaska homestead
exemption will not apply extraterritorially.
Washington
The District of Idaho Bankruptcy Court has interpreted
the Washington homestead exemption statute.20 The
Revised Code of Washington section 6.13.010 defines
a homestead as a “real or personal property that the
owner uses as a residence…the homestead consists of
the dwelling house or the mobile home in which the
owner resides or intends to reside…Property included
in the homestead must be actually intended or used
as the principal home for the owner.”21 The exemption amount for a homestead in Washington State
is the “lesser of (1) the total net value of the lands,
manufactured homes, mobile home, improvements, and
other personal property, or (2) the sum of one hundred
twenty-five thousand dollars.”22 The statute is silent as
to whether it will apply extraterritoriality.
Debtors Richard and Kelli Harris grew up and formerly lived in Washington State.23 In May, 2001, they
purchased a home and property in Concrete, Skagit
County, Washington with the intention of fixing up
and selling it.24 Debtors paid off the mortgage on the
property and rented it out occasionally without ever
residing in the home.25 Near the end of 2001, the family moved to Idaho and resided there continuously and
filed their bankruptcy petition on December 1, 2009.26
On November 5, 2009, Debtors signed a Declaration
of Homestead concerning the Washington property.27
On schedule C, Debtors claimed the Washington Property exempt as their homestead pursuant to Idaho Code
§§ 55-1001-1003, and Washington’s Revised Code,
citing §§ 6.13.010 through 6.13.030.28
A creditor objected to the exemption of the Washington
property and correctly argued that Idaho homestead law
does not permit Debtors to claim a homestead exemption for property located in another state.29 Relying on
previous cases earlier discussed in this article, the court
concluded that the Idaho homestead exemption does not
permit debtors to claim a homestead in another state.30
The court sustained the creditors objection.
Although Idaho was unmistakably the domicile and
the proper venue for this bankruptcy case, the Harris
court looked at whether Washington exemption law
could be construed to favor the debtors. The Revised
Code of Washington § 6.13.010 provides that a “home-
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stead consists of the dwelling house ... in which the
owner resides or intends to reside .... Property included
in the homestead must be actually intended or used as
the principal home for the owner.”31
Although the debtors had family in Washington,
paid bills related to the property, and filed a homestead
declaration, they did not reside in the residence.32 The
debtors also had very strong ties to the Boise area as Ms.
Harris held a job and was finishing her degree there.33
The court concluded that the debtors could not prove
that they intended to reside at the Washington property
and thus the debtors would not qualify under for the
Washington exemption law.34 Because the debtors did
not reside at the property they could not establish the
property as a homestead and thus could the Washington
homestead exemption could not be applied.35
Oregon
In Re Stratton36 is an Oregon case that stems from a
debtor who attempted to exempt property in California
pursuant to the Oregon State homestead exemption
law.37 Oregon Revised Statute § 23.240 states,
A homestead shall be exempt from sale on execution, from the lien of every judgment and from liability
in any form for the debts of the owner to the amount
in value of $25,000, except as otherwise provided by
law… When two or more members of a household
are debtors whose interests in the homestead are
subject to sale on execution, the lien of a judgment
or liability in any form, their combined exemptions
under this section shall not exceed $33,000…38
Thus language of Oregon’s homestead exemption law
is silent as to its extraterritorial effect. The court then
looked to state law to determine whether the exemption statute could be applied extraterritorially, and
found a case from 1898 where the Oregon Supreme
Court expressly stated that, “exemptions statutes are…
confined in their operation to the state in which they
are enacted.”39 According to the Stratton Court, this
language appeared “to be mere dicta.”40
The court relied heavily on a Ninth Circuit decision
In re Arrol,41 (see infra), and also pointed to several
other Oregon State Supreme Court cases that fell in line
with Arrol, reasoning that, “the object of the homestead
exemption law is well understood” and that the object
“is to assure to the unfortunate debtor, and his equally
unfortunate but more helpless family, the shelter and
the influence of home; and, in its promotion, courts
Continued on Page 18
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may well employ the most liberal and humane rights
of interpretation.”42 Lastly the court reasoned that since
the parties agreed that the property if located in Oregon
would qualify for the Oregon homestead exemption,
the debtor may claim the property located in California
exempt under the Oregon exemptions. Thus the debtor
was able to exempt that statutory allowed amount from
her estate.43
Nevada
In In re Fernandez44 the debtor owned a home in El
Paso, Texas, and later relocated to Nevada after he was
laid off from his job in Texas.45 He never sold his Texas
home and continued to make his mortgage payments on
the home for the seven years while he was in Nevada.46
Roughly one year before this bankruptcy filing Mr.
Fernandez moved back to his home in El Paso, where
he filed his bankruptcy case on December 31, 2009.47
Mr. Fernandez originally claimed his Texas home as
exempt pursuant to the Texas homestead laws and then
amended his Schedule C, in order to claim his Texas
home exempt under Nevada’s homestead exemption
laws.48 The trustee objected, arguing that Mr. Fernandez
could not use the Nevada homestead law to exempt his
Texas property.49
In Nevada, a homestead is defined as
(a) quantity of land, together with the dwelling
house thereon and its appurtenances; (b) a mobile
home whether or not the underlying land is owned by
the claimant; or (c) a unit, whether real or personal
property . . . With any appurtenant limited common
elements and its interest in the common elements of
the common-interest community.50
The Nevada homestead exemption statute is silent as to
whether it applies only to property located in the State
of Nevada, or whether it can be applied extraterritorially.
The court took note that the purpose of the homestead
exemption is to “preserve the family home despite financial distress, insolvency or calamitous circumstances,
and to strengthen family security and stability for the
benefit of the family, its individual members, and the
community and state in which the family resides.”51 The
court then held that former residents are no longer
part of the group of persons for whose benefit Nevada
enacts its laws.52
The Fernandez court also looked to Nevada state court
decisions including Smith v. Stewart a case from 1878.
In Smith the Supreme Court of Nevada explained that
the Nevada exemption was, “designed to shelter Nevada
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residents from execution in Nevada…” and therefore,
“although the Nevada homestead does not expressly
say that its reach is limited to property in Nevada, it
is as a practical matter so limited…”53 Because the
court disallowed the exemption, Mr. Fernandez was
unable to exempt any value from his homestead from
his bankruptcy estate.
California
Ms. Arrendondo-Smith filed a Chapter 7 petition in
Texas and correctly claimed California exemptions as
she was domiciled in California during the 730 days
immediately preceding the filing of her bankruptcy
petition.54 She continued to reside in California for the
longer portion of the 180-day period under § 522(b)
(3)(A).55
The court first looked to the plain language of California’s homestead statute. Homestead in California
is defined as:
the principal dwelling (1) in which the judgment
debtor or the judgment debtor’s spouse resided on
the date the judgment creditor’s lien attached to the
dwelling, and (2) in which the judgment debtor or
the judgment debtor’s spouse resided continuously
thereafter until the date of the court determination
that the dwelling is a homestead.56
The court relied heavily on and followed the reasoning of the In re Arrol court (supra).57 The court stated
that it was mindful of the strong policy underlying
both California law and federal bankruptcy law to
interpret exemption statutes liberally in favor of the
debtor.58 The court found that the California exemption law may apply extraterritorially to property located
in the State of Texas.59
Arizona
The Arizona Revised Statute § 33-1101 states that,
“(a) Any person the age of eighteen or over, married
or single, who resides within the state may hold as a
homestead exempt from attachment, execution and
forced sale, not exceeding one hundred fifty thousand
dollars in value…”60 It appears that there is no case law
on this issues but the exemption clearly will not apply
extraterritorially as the statute on its face requires the
debtor to reside in the state to qualify for the exemption amount. The Arizona homestead exemption will
not be applied extraterritorially.
Continued on Page 19
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Montana
The Montana State Constitution provides that “[t]he
Legislature shall enact liberal homestead exemption
laws.”61 In Montana a “homestead consists of the
dwelling house or mobile home, and all appurtenances,
in which the claimant resides and the land, if any, on
which the same is situated…”62 The amount of homestead exemption “may not exceed $250,000 in value.”63
Although the homestead exemption statute is silent
as to extraterritorial effect, to qualify for the exemption
a debtor must execute a homestead declaration and the
declaration must be recorded in the office of the country
clerk.64 Although it appears that this issue has never
been litigated, the state of Montana would seemingly
have no interest in recording homestead declarations
for a person’s homestead located in another state. Thus,
the exemption may be interpreted by courts as to not
have any extraterritorial effect.
Idaho
The first case on point in Idaho is In re Halpin.65 Stephen
Halpin resided in Idaho for more than 180 days, the
then appropriate time to qualify to use the Idaho state
exemptions.66 Idaho opts out of the federal exemption
scheme.67 The chapter 13 petition was filed in the District
of Idaho on November 9, 1993, and the debtor invoked
Idaho Code §55-1003 to claim an exemption for the
family homestead that was located in Geneva, Ohio.68
Section 55-1001 of the Idaho Code defines homestead
as the “dwelling house or the mobile home in which
the owner resides or intends to reside, with appurtenant
buildings, and the land on which the same are situated…”69 Section 55-1003 provides an exemption of
“(i) the total net value of the lands, mobile home, and
improvements as described in section 55-1001, Idaho
Code, or (ii) the sum of one hundred thousand dollars
($100,000).”70 The statute is silent as to whether the
exemption could be applied outside of the state.
The court denied the debtor’s homestead exemption in
a very brief decision that failed to discuss the pertinent
Idaho code sections, but instead relied on secondary
authority and simply determined that, “absent local decisional support to the contrary homestead statutes can
have no extraterritorial force; they must be construed
to apply solely to homesteads within the states.”71 The
court cited to In re Peters from the Western District
of Texas that held that exemptions laws have no extraterritorial force and are only local in nature.72 The
court also reasoned that the holding “makes sense as
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a matter of public policy because it would discourage
forum shopping for debtors seeking Idaho’s liberal
exemption allowance.”73
Several years later the same issue resurfaced in In
re Capps.74 There the debtor moved from Colorado
to Idaho in December of 2006.75 While in Idaho, the
debtor rented an apartment in Rigby and continued to
own her home in Colorado.76 Because the Debtor had
continuously resided in Idaho for more than 730 days
when she filed her bankruptcy case the domiciliary
requirement was fulfilled and Idaho exemption law
applied under § 522(b)(3).77 In reliance on the Idaho’s
homestead exemption, the debtor claimed an exemption in the amount of $48,882.53 for her homestead
located in Colorado.78
The court determined that it must look to the specific
language of the statute in order to decide whether the
statute could be applied extraterritorially.79 The court
looked at the specific language of § 55-1001 of the Idaho
Code and determined that the code section was silent
as to extraterritorial effect.80 The court then looked to
state law to see if existing interpretations of the statute
existed.81 Despite the courts’ acknowledgment that the
Idaho exemption statutes are to be construed liberally
in favor of the debtor the court relied on its predecessor In re Halpin supra, and reasoned that the statutes
silence, public policy discouraging exemption shopping, and protecting creditors’ expectations all pointed
to the disallowance of the exemption statute to apply
extraterritorially.82 As a result the debtor was unable to
exempt the $48,882.53 from her bankruptcy estate.83
These two cases show that Idaho will not apply its
homestead exemption statute to property located outside
of the state, despite the fact that the statute is silent as
to the extraterritorial effect.84
Hawaii
Like many of the states located in the Ninth Circuit the
Hawaii homestead exemption is not silent as to whether
it will apply to property located out of the state. Hawaii
Revised Statute § 651-92 allows an exemption for one
parcel of real property in the State of Hawaii of a fair
market value not exceeding $30,000 if the real estate
is owned by a head of household or a person sixty-five
years of age or older.85 If the person who owns the real
estate is not a head of household or over the age of
sixty-five then they will receive an exemption in one
Continued on Page 20
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parcel of real property in the State of Hawaii of a fair
market value not exceeding $20,000.86
Although there appears to be no case law on point
the statutory language is clear and unambiguous. The
homestead exemption in Hawaii is limited to property
located in the state of Hawaii and will not be applied
extraterritorially.
Conclusion
When a state homestead statute is silent as to its extraterritorial effect, the Court must look to that state’s
case law to see if the appellate courts of that state have
interpreted their homestead statute to apply extraterritorially.87 If there is no state case law in existence to
determine whether the exemption has extraterritorial
application and given the fact that most state courts
generally require homestead exemptions to be liberally
construed in favor of debtors, the exemption may be
given extraterritorial effect absent a limitation placed
on the exemption by either the statute itself or a case
interpreting that statute.
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The procedure is 99% successful. “Only 99 percent?”
I thought.
Finally, I realized, with my face about 2 inches
from the computer screen trying to read the small
print, that I had to proceed. My friends and relatives
were right. The procedure was a “piece of cake!” The
actual procedure took less that 20 minutes once I was
on the operating table. It was absolutely painless. The
anesthesiologist offered me Xanax or Versed, the drug
administered often during a colonoscopy. We were
home in no time, ready to go about daily life with the
only inconvenience wearing a patch for the rest of that
day, and for a week at night.

But the real payoff…. a huge awakening to such
immense light and color! The doctor had prepared me
by saying that “the beautiful would be extremely and
breathtakingly gorgeous”. Thus I was looking forward
to the people I love and the flowers, etc. But he also
warned “that the ugly would be really, really….well
downright scary”. Thus the need to avoid some of my
friends.
If you need cataract surgery, do not stall like I did.
Do it promptly and without fear, and enjoy the beautiful world about you.
If you are wondering how this advice to Old People
fits in a periodical about Bankruptcy law…it doesn’t.
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who wait far too long. With little time to prepare the
Chapter 13 Plan, the attorney has to rely on Notice of
Trustee Sale documents for the amount of the monthly
payment and the total arrears. Tip: The arrears that are
found on the Proof of Claim will always be much more
than the arrears found on the Notice of Trustee Sale.
Adding some padding to the estimate of arrears will
help to keep the payment in line. This must be balanced with a Debtor who already had trouble making
the mortgage payment.
The post-petition house payment will always be in the
plan and is subject to change with each yearly escrow
analysis. There is no way to pre-plan for this. The arrears can be paid without interest unless the original
contract calls for interest. Instead of giving a set amount
for the payment on the arrears, write in “pro-rata” under
the monthly amount. If this information was not in the
Mortgage Statement or the Notice of Trustee Sale, the
documentation required for the Proof of Claim should
have it.
Once the arrearage is cured, the current monthly
payment may be modified to be paid by the debtor and
save on Trustee fees.
Secured Creditors
There must always be treatment for these creditors in
the plan. It can happen that the plan is to surrender a
vehicle, pay the current mortgage outside of the plan
and continue a lease. Without treatment in the plan, the
computer cannot be set to make the pre-confirmation
payment and you will get an objection. All lease or
secured payments on personal property must be paid
through the Trustee unless ordered by the Court. The
Trustee will make the pre-confirmation payments on
these debts automatically. After confirmation, the payment on the secured claim will not continue unless a
Proof of Claim is filed by the Creditor. Small car lots
with in-house financing are the most common creditors
not filing a claim. Check your bar date and go back and
check for claims. The attorney can prod the creditor or
file the claim on his client’s behalf. How horrible to
pull a case several years into the plan and find that a
secured creditor has not been getting payments. Even
worse if the case is about to convert due to change in
income and the money that was to pay on a vehicle
went to unsecured creditors. The client will have a very
short time to cure his car payments with the Chapter 7.
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Child Support Issues
Post-petition child support that is not being collected
directly from the debtor’s wages will be paid by the
Trustee in the Plan. Arrearage will be paid as a priority claim under III A 6. Provide treatment for the child
support, but check with Art Hayashi at the Prosecutor’s
Office to make acceptable arrangements. Get the address for the child support creditor as the Trustee has
requirements to send direct notice.
Student Loans
Interest on student loans continues to accrue during
the course of a chapter 13. If the loan is delinquent or
must be included in the plan, make provisions for the
payment of interest. Under 1322 (a)(10) interest on a
nondischargeable debt can be paid if it can be shown
that there is disposable income and full payment of all
claims has been provided for.
Documents and Deadlines
On the day before the 341 meeting, all pre-petition tax
returns that have not been filed are due. This includes
all returns for the past four years. Not later than 7 days
prior to the 341 Meeting, the debtor shall provide the
Trustee with a copy of the tax return for the last year
prior to filing, for which a tax return was required.
Failure to do so has consequences. The “court shall
dismiss the case unless the debtor demonstrates that
the failure to so provide a copy of such tax return or
transcript is due to circumstances beyond the control
of the debtor.” That could hurt. Presently, such failure
provokes an objection to confirmation so paying attention to this detail is advised.
Within 45 days of filing the petition, unless additional time is ordered on the request of the debtor, the
schedules, Statement of Affairs and list of creditors
must be filed or the case will automatically dismiss
on the 46th day.
If a taxing authority requests a tax return, it must be
provided or extension requested within 90 days or the
court shall dismiss or convert the case.
Consider adding the Internal Revenue Service and
the Washington State Dept. of Revenue to every bankruptcy with Notice Only in the amount section. This
will uncover any past tax issues.
The Plan is to be filed within 14 days of the Petition. If
additional time is required, 14 days notice is to be filed with
the petition and provided to the Trustee and US Trustee. It
is always best to file with the petition so that the Clerk is
arranging the mailing.
Continued on Page 23
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The Motion for Confirmation and the Statement in
Support need to be filed not more than 7 days prior to
the hearing and after 7 days past the creditor meeting or
28 days from the filing of the Plan, whichever is latest.
Lots of Cars, Boats and Motorcycles
When is it fair to allow the debtor to pay nothing to
unsecured creditors while making a payment on a boat
or motorcycle? That is not really even a question. The
Chapter 13 Office has a policy of one debtor/one vehicle. When the Plan must provide for a boat payment,
it is best to prove to the Court that the Plan is only
36 months long and all claims are being paid 100%.
Each plan must be reasonably proposed and present
the debtor’s best efforts. If a motorcycle saves gas and
the only other vehicle is a truck, it may make sense to
have both. When items are cross-collateralized with a
credit union, there may be good financial reason to keep
both. Arguments can be made, but they better be good.
Expenses on the Budget
Both Lana and Valli agree that the Schedule J is a common source of objections. Transportation expenses,
food budgets and medical costs are sometimes overstated and unreasonable. This is often a time when you
will want your client to prepare a Declaration of why
these expenses are necessary. It can be informal and
sent directly to the Chapter 13 Office when it contains
medical information or other sensitive information. If
the debtor claims to be using income to make charitable
contributions, they may be asked to provide a history
of making those contributions. This is requested to
separate debtors who have a constitutional right to
support their church from those who only recently
decided to make it a budget item. Some debtors feel
very obligated to their church to tithe and do show a
valid history. It may be best to ask them to consider a
donation of their time rather than money while they
are suffering financial hardship.
While we are on the subject of budgets, a business
debtor needs to file operating reports. Often the Chapter
13 business debtor is a small operation that does not
use Profit and Loss reports and may be a service only
business such as house cleaning or in home care of a
relative. How small is too small to file a report. Ask
the Chapter 13 Office.
The bottom line on the budget is the amount that is
available to pay unsecured creditors and the question is
whether this is the Debtor’s best efforts. Remember, the
unsecured creditors must get at least as much as they

would in a Chapter 7 and as directed by the Current
Monthly Income form C-22. The available income must
be sufficient to fund the Plan and if too much income
is available, the payment to creditors will need to be
increased. Either one gets an objection.

While the Plan is Being Carried Out
Once the Plan is confirmed, the Attorney can rest and
collect the fees. That happens in so few cases. The
Debtors are living their lives, losing jobs, buying cars,
refinancing houses and getting divorced.
Should your client be seeking a modification on a
home loan, you may be asked to get Trustee permission for the Modification. The Trustee will require
information on the terms, monthly payment and interest
on both the existing loan and the proposed loan. The
attorney will be asked to provide a budget and a letter
requesting the “No Objection Letter”. The budget must
show that the amount of the proposed payment is in
the disposable income. This is the same information
required when the Debtor wants to buy a car.
When the Plan Payments fall behind, a Modification
is possible to cure the default. The modification may
increase the payment to cure the delinquency over the
remaining life of the plan or even defer the delinquency
by extending the plan length. It may not retroactively
modify the Plan or waive missed payments. Tax refunds
are a great source for curing defaults. Make your plan
to cure and call Dan Fey with your proposal.
When the Time Comes
for Your Client to Move On
When the end of the Plan nears, your client will probably be the first to let you know. If there was a mortgage
curing in the Plan, the Trustee may be filing a Notice
of Cure. This asks whether the mortgage holder disagrees with the position that the mortgage is current.
If you object to a late filed claim, modify or change
the treatment of a claim, your Motion may put the new
terms into the Trustee’s system but your Plan cannot
complete without the Order. An audit of the case will
be run and it is time for the Debtor to complete and
sign a Domestic Support Obligation declaration. It is
also time for the debtor to complete the Personal Financial Management Course. It was easier in the past
to tell Chapter 13 clients that they had plenty of time
to do the course, now I tell them to do it at the start of
the case. The financial information is good for them to
have while living in the plan and gives them the best
chance for success.
EWB NOTES XXII.1 • May 2010 • 23

(Rev. 2/17/11)

2010 - 2011 BANKRUPTCY BAR OFFICERS & BOARD MEMBERS
President-Elect
Tri-Cities, etc.
Director #1
Tom Atwood
Armstrong Klym Waite Atwood &
Jameson PS
660 Swift Blvd., Suite A
Richland, WA 99352-3560
Phone: (509) 943-4681
Fax: (509) 46-3949
E-Mail: tatwood@akwalaw.com

Tri-Cities, etc. Director #2
William L. Hames
Hames, Anderson & Whitlow
601 W. Kennewick Ave.
PO Box 5498
Kennewick, WA 99336-0498
Phone.: (509) 586-7797
Fax: (509) 586-3674
E-Mail: billh@hawlaw.com

Spokane Director #2

Spokane Director #1
David Gardener
Winston & Cashatt
1900 Bank of America Bldg.
601 W. Riverside Avenue
Spokane, WA 99201-0695
Phone.: (509) 838-6131
Fax: (509) 838-1416
E-Mail: dpg@winstoncashatt.com

Yakima Director # 1 (13-2)
Jeff Simpson
Attorney at Law
PO Box 590
Yakima, WA 98907-0590
Phone: (509) 575-7501
Fax: (509) 453-0077
jsimpson@talbottlaw.com

Newsletter Editor, Ex Officio
Gary T. Farrell
525 S. Horton Street
Airway Heights, WA 99001
(509) 474-1111
GaryTFarrell@comcast.net

Treasurer, Ex Officio
Ian Ledlin
Phillabaum Ledlin Matthews &
Sheldon, PLLC
421 W. Riverside Avenue, #900
Spokane, WA 99201
Phone: (509) 838-6055
Fax: (509) 625-1909
ian@spokelaw.com

(12-2)

Kevin O’Rourke
Southwell & O’Rourke PS
421 W. Riverside Avenue, #960
Spokane, WA 99201
Phone: (509) 624-0159
Fax: (509) 624-9231
kevin@southwellorourke.com

Secretary
Circuit Director
Howard M. Niell

(11-1)

Aitken, Schauble, Partick, et al
165 NE Kamiaken, Suite 210

Pullman, WA 99163-0307
Phone.: (509) 334-3505 Fax:
(509) 334-5367
E-Mail: aspnr@pullman.com

Yakima Director #2
(12-1)
James P, Hurley
Hurley & Lara
411 North Second Street
Yakima, WA 98901-2384
Phone.: (509) 248-4282
Fax: (509) 575-5661
E-Mail: jamesphurley@hotmail.com
At Large Director
Patrick J. Morrissey
PO Box 707
Patrick J. Morrissey, Attorney at
Law
Okanogan, WA 98840
Phone: (509) 422-6990
Fax: (509) 422-5224
patmorrisseylaw@gmail.com

(13-1)

Bankruptcy Bar Association
Eastern District of Washington
P. O. Box 21045
Spokane, WA 99201

President
Spokane Director #3
Elizabeth “Lisa” McBride
1201 N Ash St Ste 101
Spokane, WA 99201-2800
Phone: (509) 838-0435
Fax: (509) 327-2810
lisa@lisamcbride.com

IOZ66 VM ' ounlodS
SVOIZ xo£1 '0 'cl
uoiSumsrm Jo loplgya unIng
uompossv i Aaldn.queg
24 • EWB NOTES XXII.1 • MAY 2011

