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Board Members, 
Officers Elected
William L. hames has been elected to the Board of 
Directors for the Bankruptcy Bar association for the 
Eastern District of Washington, representing the tri-
cities/Walla Walla region, position #2. howard M. 
neill has been elected as the Director for the circuit 
region, and kevin o’rourk has been re-elected as the 
Director for the spokane region, position #2. 

patrick J. Morrissey, Elizabeth McBride, and tom 
atwood have been elected president, president-Elect, 
and secretary, respectively. gary t. Farrell will con-
tinue to serve as newsletter Editor and ian Ledlin will 
continue to serve as treasurer.

Thanks to outgoing officers Kevin O’Rourke and Jeff 
simpson and to Board Members Jan armstrong and Erik 
s. Bakke for the service they gave to the association. 

Continued on Page 3

From the Clerk
By Bev Benka, Shannon O’Brien 

and Denise Schuster

Court’s Advisory Committee 
the court’s advisory committee met at sun Mountain 
Lodge, Winthrop, Washington, on June 11, 2009. the 
committee reviewed and approved several amend-
ments to the local rules. the majority of the proposed 
amendments reflect changes in the Federal Rules of 
Bankruptcy procedure regarding time computations 
effective December 1, 2009. the committee also 
considered and approved a new local rule requiring 
a 14-day notice period on applications for fee waiv-
ers. all of the proposed amendments will be posted 
to the court’s web site for a comment period of 30 
days. at the conclusion of the comment period, the 
proposed amendments and comments will be sent to 
the Judges for consideration. 

suggestions for local rules additions or changes are 
always welcomed, sent to clerk of court, u.s. Bank-
ruptcy court, po Box 2164, spokane, Wa 99210-2164 
or to localrulecomments@waeb.uscourts.gov.

Bankruptcy Statistics
Filings in the Eastern District through May of 2009 
totaled 3,092 or about 69% of 2005 filings which 
were at 4,467 for the same period. chapter 7s repre-
sent 83% of the total, with chapter 13s at 17%, and 
chapter 11s and 12s at less than 1%. this compares 
with chapter 7s at 79%, chapter 13s at 21% and a 
statistically insignificant number of Chapter 11s and 
12s in 2008. however, there were 16 chapter 11s 
filed so far this year whereas there were 22 filed in 
all of 2008. Overall, filings are up 31% over 2008 at 
this point in time. Nationally, bankruptcy filings rose 
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Bankruptcy Bar Assn. Finance Report

Transition: Richard J. Hayden (1950–2009)
By Tom May, Attorney, 

Family Friend and Former Partner
richard James (rick) hayden died on May 16, 2009. 
rick was born on august 17, 1950. rick earned a 
bachelor’s and two master’s degrees from Florida state 
university. rick served as captain in the u.s. air Force 
and was the u.s. Liaison to iDac, the inter-american 
Defense college. after leaving the military, rick at-
tended gonzaga university school of Law, from which 
he graduated cum laude in 1984. 

During the next 25 years, rick built a large regional 
law practice specializing in bankruptcy law and credi-
tors’ rights. The firm of Richard J. Hayden P.S. was 
located in spokane, Washington. rick carried his 
practice throughout Washington and idaho working 
on bankruptcy law, commercial litigation, replevin and 
creditors’ claims. Rick Hayden gained board certifica-
tion by the American Bankruptcy Board of Certifica-
tion in both business bankruptcy (1995) and consumer 
bankruptcy (1996). rick practiced as a bar member in 
Washington and idaho in all of the state courts and in 
the u.s. Bankruptcy and u. s. District courts for all 
districts therein. he was admitted before the u.s. court 

of appeals for the 9th circuit. 
rick was active in the spokane county Bar; Washing-

ton state Bar association; Federal and Bankruptcy Bar 
associations for Eastern District of Washington; idaho 
state Bar; and the american Bankruptcy institute. 

rick presented at several seminars each year on current 
bankruptcy issues. sponsors of these seminars included 
the aBa consumer section, aBi, nactt and local 
Bar association presentations. rick hayden also served 
as a chapter 7 panel trustee in the Eastern District of 
Washington. he was the successful creditor’s counsel 
in the case of In re Rodriguez, 375 B.r. 535 (B.a.p. 9th 
cir., 2007) (Re: proposed surrender in full).

rick was a dedicated catholic, a devoted family 
man, and a wine enthusiast. he enjoyed coaching 
basketball for his son’s team at cataldo catholic 
school. he also enjoyed celebrating christmas every 
day of the year, and was happiest when surrounded 
by friends and family as the host of the party. rick 
is survived by his wife of 35 years, sandy, and their 
four children of whom he was rightly proud: tara, 
sara, ryan, and Lara. rick’s life grew from his motto: 
“one life well-lived is more than enough.” 

Summary of Checking 1/1/09 - 7/7/09
   INCOME/EXPENSE
     INCOME
       09 Member-Lawyer     4,025.00
       09 member-support      275.00
       2009 Sun Mt-Income  11,605.00
       Seminar-Income       2,290.00
                         -----------
       TOTAL INCOME        18,195.00

     EXPENSES
       2009 Sun Mt-Expense 13,897.38
       2010 Sun Mt-Expense    500.00
       Balloting               42.79
       Board Solicitation      41.84
       Donation                10.00
       Member Solicitation     41.31
       Newsletters          1,481.42
       Organization-Expenses  580.49
       Scholarship          1,000.00
       Seminar-Exp            763.93
                         -----------
       TOTAL EXPENSES      18,359.16

                         -----------
     TOTAL INCOME/EXPENSE    -164.16
                         ===========

checking account Book Balance:June 8, 2009: ..... $20,570.97

checking account Bank Balance: May 31, 2009: ... $14,745.53

savings account Bank Balance: May 31, 2009: ......$12,698.02

2008 Lawyer Member count December 31, 2008: ............. 197

2008 support Member count December 31, 2008: .............. 23

2008 total Member count December 31, 2008: ................. 220

2009 Lawyer Member count June 8, 2009: ........................ 206

2009 support Member count June 8, 2009: ......................... 22

2009 total Member count June 8, 2009:............................ 228
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41% in the year ending May 2009. Washington state 
as a whole ranked fifth among the states behind New 
Jersey in the rate of growth of filings for calendar 
year 2008. that increase was fueled to a large extent 
by west side counties such as king (60% increase), 
thurston (56%) and pierce (53%). 

Electronic Service of Notice
Effective april 1, 2009, LBr 2002-1 was amended 
to allow service of notice via electronic transmission 
to parties who are registered participants in the cM/
EcF system. the “notice of Electronic Filing” (nEF) 
provides service and eliminates redundant paper notice 
to recipients. however, service of contested matters 
governed by FRBP 7004 must be served by first-class 
mail. amended Local rule 2002-1 is available on the 
court’s web site. Due to the change in the rule, bounce 
back emails are monitored daily at the court. although 
we are able to notify an attorney’s office of a returned 
email, we have no way of knowing which cases are 
involved. However, the attorney’s office can then run 
a “summary of EcF activity” for the date in question, 
which lists email activity in cases to which the user is a 
party.  Additionally, electronic filers may find this report 
helpful in verifying whether all EcF emails have been 
received. there is a publication on the court’s web site 
which users may find helpful in managing the notices 
of electronically filed documents. At the court’s web 
site, click on “Electronic Filing” and scroll down to 
“Managing EcF E-Mail.”

Order Submission Program Update
in February, the court streamlined the process for 
submitting orders by allowing the request for Entry of 
Order and the proposed order to be filed as one docu-
ment. the proposed order now appears on the docket 
behind the request and parties to the case receive a 
notice of Electronic Filing (nEF) when the proposed 
order is filed. Local Rule 9013-1 was amended to 
provide for this change.

Reaffirmation Agreement Cover Sheet
the supreme court has adopted an amendment to rule 
4008, effective December 1, 2009, which requires an 
entity filing a reaffirmation agreement to file a cover 
sheet that includes sufficient information for the court 
to determine whether the proposed reaffirmation 
agreement is presumed to be an undue hardship for 
the debtor. A new Bankruptcy Official Form from the Continued on Page 4

From the Clerk (cont’d)
Administrative Office of the U.S. Courts will be avail-
able when the rule goes into effect. a draft version 
of the form is attached for your perusal. (See pages 
5 and 6) the court will provide further notice upon 
implementation of the form.

Notice to Debtor Regarding Personal 
Financial Management Course
After filing a bankruptcy petition, a debtor seeking 
a discharge must complete an instructional course 
concerning personal financial management and file a 
certificate of completion with the court. In Chapter 7 
cases, the certificate of completion must be filed by 
the debtor within 45 days after the first date set for the 
meeting of creditors. In Chapter 13 cases, the certificate 
must be filed no later than the date of the last payment 
made by the debtor as required by the plan or the filing 
of a motion for a hardship discharge. the court is send-
ing out a reminder notice regarding the requirement in 
all chapter 7 cases with the 341 meeting notice and in 
all Chapter 13 cases when the plan is confirmed.

Quality Control Program
An important role of the clerk’s office is to maintain an 
accurate and usable case docket. When electronic case 
filing began in 2004, a quality control program was 
developed to review the docket event selections that 
outside filers were using. The quality of docket entries 
increased as electronic filers gained experience with the 
system. a recent analysis of the data quality program 
revealed that during the first quarter of this year, only 
1% of docketed items resulted in a data quality notice 
from the court. a new approach to monitoring quality 
was subsequently developed. case administrators are 
now making corrections to docketed items if necessary 
and the electronic filer is notified of the problem for 
future reference. however, if a critical error is made 
that can’t be corrected by the case administrator, the 
filer is notified that a correction is required.

Personal Data Identifiers
The redaction of personal information from court filings 
is key to protecting the privacy of parties in cases. a 
key tenet of the privacy requirements is that the redac-
tion is to be accomplished by the filing party. In fact, 
an advisory committee note accompanying Federal 
rule of civil procedure 5.2 states: “the clerk is not 
required to review documents filed with the court for 
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From the Clerk (cont’d)
compliance with this rule. the responsibility to redact 
filings rests with counsel and the party or non-party 
making the filing.” At the same time, the Judicial Con-
ference, the Administrative Office of the U.S. Courts, 
and the u.s. Bankruptcy court for the Eastern District 
of Washington are all interested in ensuring that the 
privacy rules are adequate and appropriately followed. 
a committee made up of Judicial conference members 
and others is in the process of addressing how the 
privacy rules are working in practice. if you have any 
comments regarding the redaction requirements, please 
send them to Bev Benka, clerk of court.

Continuity of Operations
through its continuity of operations plan (coop), the 
court has taken several steps to ensure availability of the 
case filing system and access to the court. An emergency 
notification web site is set up and ready to put into place 
directing users how to access the court should a situation 
occur where the bricks and mortar site is inaccessible for 
some reason. Alternate locations have been identified for 
staff use in case there is some delay in returning to the office 
following an evacuation. Employees have been testing access 
to the electronic filing system and other required computer 
programs from remote locations on a regular basis. in fact, 
many of you have probably already interacted with staff 
on the telephone without realizing that they were talking 
to you from a remote site. and most importantly, the cM/
ECF electronic filing system is available to users 24/7 due 
to back-up to a replication server back in the Washington, 
DC area. With the recent focus on swine flu concerns, the 
court is prepared to provide service in a variety of ways 
should the need arise.

National Working Group Involvement
in the last notes issue, it was reported that one of 
the clerk’s office staff members had been appointed 
to a national working group to develop working re-
quirements for a future generation of an electronic 
case processing program. in april of this year, Dee 
sindlinger, Judicial assistant to Judge Williams, was 
appointed to another group formed by the adminis-
trative Office of the U.S. Courts that is focusing on 
requirements from a chambers perspective. Finally, 
an external stakeholders group will also be formed 
to provide user input into business process needs in 
a new case processing system. More information will 
be provided as the process moves forward.

CM/ECF Version 3.3.1
The latest version of the electronic filing software was 
installed at the court in February. the release provided ap-
proximately 45 additional data elements requested by the 
Executive Office of the U.S. Trustee in order to comply with 
statutory duties under Bapcpa. other changes included a 
modified trustee’s report of no distribution to meet BAPCPA 
data requirements. also with the upgrade, joint dispositions 
now display on docket reports. For example, if one joint 
debtor in a case is dismissed and the other is discharged, the 
information for each debtor is displayed on the upper left 
hand side of the docket under the date filed information.

CM/ECF Version 4
although there may be minor upgrades to the electronic 
filing system in the interim, the next major release of CM/
EcF is due out next spring. some of the planned changes of 
interest for court users include the following: attorneys who 
have multiple accounts will no longer have problems where 
one user bumps another out of the system; attorneys pay-
ing filing fees via the Internet will have the choice whether 
to pay via credit card or direct debit; users will be able to 
upload multiple pDFs as attachments to a main document; 
the BNC certificate of service will include entities who 
received notice electronically; creditor agents who docket 
events on behalf of others will receive nEFs and get a free 
look; document sealing will be possible electronically; at-
torneys will no longer have to create an association between 
him/herself and the plaintiff; attorneys involved in related 
cases will be able to opt out of e-mails for main cases and 
vice versa; and the proof of claim information screen will 
be updated. More information on version changes will be 
provided as the date of release gets closer.

RSS Feed
an rss interface is scheduled to be built into an upcoming 
version of EcF next spring. Just what is rss and why is it 
of interest? rss stands for really simple syndication or 
rich site syndication. rss feeds are content feeds from 
various web sites. they offer a quick way for a user to get 
a variety of content in one place, rather than having to visit 
various web sites. usually they contain headlines or sum-
maries of information with links to further information. 
For example, an rss feed would allow a person to track 
information on a bankruptcy case of national interest, or to 
track case opinions easily. not all web sites provide rss 
feeds, but icons on a web site that indicate the existence of 
an available feed include; RSS, XML, or RSS Feeds. More 
information will be forthcoming on this feature closer to 
its release date.



B27 (Official Form27) (12/09) 

United States Bankruptcy Court 
	  District Of 	  

In re 
Debtor Case No 

Chapter 

 

  

REAFFIRMATION AGREEMENT COVER SHEET 

This form must be completed in its entirety and filed, with the reaffirmation agreement attached, within 
the time set under Rule 4008. It may be filed by any party to the reaffirmation agreement. 

1. Creditor's Name: 

2. Amount of the debt subject to this reaffirmation agreement: 
	on the date of bankruptcy 	$ 	to be paid under reaffirmation agreement 

3. Annual percentage rate of interest: 	% prior to bankruptcy 
	% under reaffirmation agreement ( 	Fixed Rate 	Adjustable Rate) 

4. Repayment terms (if fixed rate): $ 	per month for 

  

months 

    

5. Collateral, if any, securing the debt: Current market value: $ 
Description: 

   

   

6. Does the creditor assert that the debt is nondischargeable? 	Yes 	No 
(If yes, attach a declaration setting forth the nature of the debt and basis for the contention that the debt 
is nondischargeable.) 

Debtor's Schedule I and J Entries 	 Debtor's Income and Expenses  
as Stated on Reaffirmation Agreement 

7.A. Total monthly income from $ 
Schedule 1, line 16 

 

7.B. Monthly income from all 	$ 	 
sources after payroll deductions 

8.B. Monthly expenses 

 

8.A. Total monthly expenses 	$ 	 
from Schedule J, line 18 

9.A. Total monthly payments on $ 	 
reaffirmed debts not listed on 
Schedule J 

  

9.B. Total monthly payments on $ 	 
reaffirmed debts not included in 
monthly expenses 

10.B. Net  monthly income 
(subtract sum of lines 8.B. and 9.B. from 
line 7.B. If total is less than zero, put the 
number in brackets) 

  

EWB noTES XX.2 • aUgUST 2009 • 5



B27 (Official Form27) (12109) 	 Page 2 

11. Explain with specificity any difference between the income amounts (7.A. and 7.B): 

12. Explain with specificity any difference between the expense amounts (8.A. and 8.B): 

If line 11 or12 is completed, the undersigned debtor certifies that any explanation contained on 
those lines is true and correct. 

Signature of Debtor (only required if 
line 11 or 12 is completed) 

Other Information 

❑ Check this box if the total on line 10.B. is less than zero. If that number is less than zero, a 
presumption of undue hardship arises (unless the creditor is a credit union) and you must explain with 
specificity the sources of funds available to the Debtor to make the monthly payments on the 
reaffirmed debt: 

Was debtor represented by counsel during the course of negotiating this reaffirmation agreement? 
Yes 	 No 

If debtor was represented by counsel during the course of negotiating this reaffirmation agreement, has 
counsel executed a certification (affidavit or declaration) in support of the reaffirmation agreement? 

Yes 	 No 

FILER'S CERTIFICATION 

I hereby certify that the attached agreement is a true and correct copy of the reaffirmation 
agreement between the parties identified on this Reaffirmation Agreement Cover Sheet. 

Signature 

Print/Type Name & Signer's Relation to Case 
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Chapter 13 Trustee’s Report
By Mike Todd, Attorney for the Chapter 13 Trustee

as of the end of May there were approximately 3,200 
active chapter 13 cases in this district, including 104 
new cases filed during the month of May. One year 
ago there were approximately 3,400 active chapter 13 
cases in this district with 93 new cases filed in May 
2008. As you can see, while the monthly filings are 
up slightly, the overall number of cases continues to 
decline. Disbursements for the month of June included 
approximately $1,184,342.00 disbursed to secured 
creditors, approximately $85,435.00 disbursed to pri-
ority creditors, approximately $477,494.00 disbursed 
to general unsecured creditors, and approximately 
$169,966.00 disbursed to debtors’ attorneys. During 
the same month last year this office disbursed ap-
proximately $1,128,563.00 to secured creditors, ap-
proximately $120,160.00 to priority creditors, approxi-
mately $655,972.00 to general unsecured creditors, 
and approximately $133,833.00 to debtors’ attorneys. 
Disbursements for our fiscal year-to-date (October thru 

June) include approximately $10,599,693.00 disbursed 
to secured creditors, approximately $1,057,276.00 
disbursed to priority creditors, approximately 
$4,358,315.00 to general unsecured creditors, and 
approximately $1,371,838.00 disbursed to debtors’ 
attorneys. These figures represent an overall decrease 
from a year ago at this time. Fiscal year-to-date figures 
for the same period last year included approximately 
$10,146,082.00 disbursed to secured creditors, approxi-
mately $1,093,686.00 disbursed to priority creditors, 
approximately $5,838,055.00 disbursed to general 
unsecured creditors, and approximately $1,171,495.00 
disbursed to debtors’ attorneys.

Members of the Chapter 13 office will be attending 
the annual national association of chapter thirteen 
trustees’ conference in Boston, Massachusetts this sum-
mer where one of the leading topics will be mortgage 
claims and related issues. We look forward to discuss-
ing these and a variety of other issues with chapter 13 
offices from around the country.

Receivership: A State Court Alternative To Bankruptcy
By David P. Gardner of Winston & Cashatt

in 2004 the Washington state Legislature revised 
the receivership statute, rcW 7.60 et seq. to “create 
more comprehensive, streamlined and cost-effective 
procedures.” rcW 7.60.005, n. 1. in the end the Leg-
islature created a state court receivership process that 
strikingly resembles many aspects of a chapter 11 
bankruptcy proceeding. this article will discuss the 
similarities and differences between state court receiv-
ership and federal bankruptcy and highlight some of 
the advantages and disadvantages of both.
A. Similarities
receiverships and bankruptcies have nearly identical 
foundations. Both are subject to the exclusive jurisdic-
tion of the court in which the matter is pending. rcW 
7.60.055; 11 u.s.c. § 105(a). Both involve an estate 
which is created upon the filing of a petition. RCW 
7.60.025(1)(a); 11 u.s.c. § 541(a). Both of the estates 
are presided over by a third party for the benefit of 
creditors. rcW 7.60.055; 11 u.s.c. § 323(a). receiv-
ers and trustees both have the powers to pay and incur 
expenses, operate a debtor’s business, assert rights and 
claims, examine third parties, obtain financing, abandon 
property, employ and compensate professionals, and 

sell estate property “free and clear of liens” (more on 
this final, controversial power later). RCW 7.60.060, 
.150, .160, .180, .260; 11 u.s.c. § 323, 1106(a)(3).

creditors play similar roles in both of the insolvency 
vehicles as well. creditors in both the state and federal 
proceedings may sue and be sued, give and receive 
notices of events, and file and pursue claims. RCW 
7.60.190 – .220; 11 u.s.c. §§ 342, 501, 502.

the administration of receivership and bankruptcy es-
tates are similar in other ways. Both estates are partially 
defined by a list of assets and liabilities filed with the court 
(bankruptcy schedules are much more comprehensive, 
however, and require the use of official forms). RCW 
7.60.090; 11 u.s.c. § 521. the schedules in a receivership 
are drafted and filed by the receiver while the debtor files 
the schedules in a bankruptcy. also, both the state and 
federal courts each have some discretionary authority to 
direct the administration of the estates. rcW 7.60.055; 11 
u.s.c. § 105. Finally, the method for distributing funds to 
creditors is similar in both proceedings, although distribu-
tion and payment to creditors is more comprehensive and 
hierarchical in chapter 11 bankruptcy. rcW 7.60.230, 
.260; 11 u.s.c. § 507, 1143.

Continued on Page 8
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Receivership cont’d
B. Differences.
there are several important differences between receiv-
erships and chapter 11 bankruptcies. the state court 
receiver is typically selected by petitioning creditors and 
appointed by the superior court. rcW 7.60.025. the 
receiver has powers and duties (subject to the discretion 
of the court) to compel turnover of property, assume 
or reject executory contracts and unexpired leases, and 
generally administer the estate. rcW 7.60.060, .070, 
.130. the receiver is accountable to the court and acts 
as an “agent of the court.” Exeter Co. v. Holland Corp., 
172 Wn. 323, 350 (1933).

a trustee in chapter 11 or chapter 7 bankruptcy is 
either randomly selected from an approved panel of 
standing trustees for the district or by the u.s. trustee, 
11 u.s.c. § 1104, and is almost never subject to the 
court’s discretion regarding the trustee’s exercise of 
statutory powers. the trustee’s powers and duties are 
strictly limited by statute, 11 u.s.c. §§ 321 – 323, 1106, 
but are often more comprehensive and powerful than 
those of the state court receiver. the trustee can compel 
turnover of estate property, assume or reject executory 
contracts and unexpired leases, and specifically direct 
the administration of the estate in ways that the receiver 
cannot. 11 u.s.c. § 321 – 323, 365, 542, 1106.

in receiverships, creditors are entitled to lien after-
acquired property, obtain setoff without relief from the 
automatic stay, and may encumber estate property with 
court permission. rcW 7.60.190, .240. in bankruptcy, 
creditors are not entitled to lien after-acquired property, 
must obtain relief from the stay before setting off debts, 
and are subject to a strict scheme of priorities for dis-
tribution of the estate. 11 u.s.c. §§ 362, 507, 1111.

another difference is the treatment of cash collateral and the 
need, or lack thereof, to obtain court approval to spend cash col-
lateral. the receiver is arguably permitted by statute to use cash 
collateral for ordinary business purposes, rcW 7.60.060, and 
is specifically authorized to incur secured and unsecured debt. 
RCW 7.60.140. A trustee in bankruptcy has much less financing 
flexibility, 11 U.S.C. § 1108, and a debtor-in-possession is largely 
prohibited from using a creditor’s cash collateral without court 
permission or the creditor’s consent. 11 u.s.c. §§ 1107, 1111.

Finally, the automatic stay (the very reason most debtors 
file for receivership or bankruptcy) functions differently. In 
both bankruptcy and receivership the stay comes into effect 
immediately upon the filing of the petition. RCW 7.60.110, 
11 u.s.c. § 362. in bankruptcy, the automatic stay continues 
until the case is closed or relief is granted on some very spe-
cific grounds (the passage of the BAPCPA in 2005 introduced 

several other instances in which relief from the stay can be 
obtained; these are not addressed here). 11 u.s.c. § 362(c). 
In receivership, the automatic stay relative to certain specific 
creditor collection activities expires just 60 days after appoint-
ment of the receiver unless extended by the court for good 
cause. rcW 7.60.110(2). also, relief from the stay can be 
obtained in the receivership for good cause shown. Id.
C. Advantages and disadvantages.
clearly, with less burdensome statutory restrictions 
and relatively little law on the subject, receiverships 
can be a more flexible vehicle for the administration 
of a failing business or asset. there is no united 
states trustee, no creditors’ committee, no trustee’s 
fees, and no confirmation process or plans. As such, 
receiverships are probably going to be significantly 
less expensive to file and administer in most cases.

One other significant difference between receivership and 
bankruptcy is the treatment of sales free and clear of liens. 
recently in Clear Channel Outdoor, Inc. v. Knupfer, et al., 
391 B.r. 25 (9th cir. Bap 2008), the ninth circuit held 
most sales free and clear of liens are no longer possible in 
Chapter 11 bankruptcy, absent a sale pursuant to a confirmed 
plan, with the attendant due process requirements.

it can be argued that the reasoning of the Clear Channel 
decision does not affect state court receiverships because 
Clear Channel involved hyper-technical issues revolving 
around the specific language of the Bankruptcy Code. As 
such, Clear Channel has arguably rendered receiverships as 
the only possible method by which property can be sold free 
and clear of liens absent plan confirmation in Chapter 11.

one disadvantage to receiverships is that state court judges 
are generally unfamiliar with the process. state courts are 
highly overworked and understaffed. as such, judicial cal-
endars are clogged and judges cannot (and often will not) 
make themselves available nearly as readily as bankruptcy 
judges can (and do) for emergency matters that require 
hearing on very short notice. often receivership business 
is highly time sensitive and hearings must be scheduled 
on shorter notice, which does not comply with traditional 
“motion days” in superior court.

Judges not fully apprised of the powers and limitations 
of the receiver may not appreciate the importance of ac-
commodating receivership business in a quick and efficient 
manner. in the end, the receivership process may seem less 
“streamlined and cost-effective” than originally intended.

Fortunately, these are solvable problems. Education of the 
state judges could alleviate a great deal of the administrative 
slow-down present in receiverships. additionally, the adop-
tion of local rules to streamline the necessary administrative 
procedures would make receivers more responsive to the 
needs of creditors and the estate, for the benefit of all.
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U.S. Trustee’s Notes
By Gary W. Dyer, Acting Assistant U.S. Trustee 

(Spokane)

Scope of the Duty of Counsel to 
Investigate Pursuant to 11 U.S.C. § 
707(B)(4)
part of the Bankruptcy abuse prevention and consumer 
protection act of 2005 (“Bapcpa”) included a new 
section which required debtor’s counsel to certify “that 
the attorney has performed a reasonable investigation 
into the circumstances that gave rise to the petition, 
pleading or written notice; and determined that the 
petition, pleading or written notice is well-grounded in 
fact, and is warranted by existing law or by a good faith 
argument for the extension, modification, or reversal of 
existing law and does not constitute an abuse under.” 
11 u.s.c. § 707(b)(1).

For debtor’s attorneys, the worrisome question is: 
What is the scope of the reasonable investigation of 
counsel in order to certify that counsel has no informa-
tion that the information in the schedules, statement of 
financial affairs or pleading is incorrect?

two cases discuss the scope in their discussion of 
rule 9011 and 11 u.s.c. § 707(b)(4). they suggest 
the following factors be examined:

(1) Did the attorney impress upon the debtor the 
critical importance of accuracy in the preparation of 
documents to be presented to the court;

(2) Did the attorney seek from the debtor, and then 
review, whatever documents were within the debtor’s 
possession, custody or control in order to verify the 
information provided by the debtor;

(3) Did the attorney employ such external verification 
tools as were available and not time or cost prohibitive 
(e.g., on-line real estate title compilations, on-line lien 
search, tax “scripts” ...) ;

(4) Was any of the information provided by the debtor 
and then set forth in the debtor’s court’s filings internally 
inconsistent–that is, was there anything which should 
have obviously alerted the attorney that the information 
provided by the debtor could not be accurate;

(5) Did the attorney act promptly to correct any 
information presented to the court which turned 
out, notwithstanding the attorney’s best efforts, to 
be inaccurate.

in other words, did the attorney do his or her level 
best to get it right?

In re Withrow, 391 B.r. 217, 228 (Bankr. D. 

Mass 2008); Accord, In re Dean, -Br- (Bankr. D. 
id. 2008).

the Withrow case began as an incomplete chapter 13. 
it has three acts. the curtain falls with counsel being 
sanctioned for not meeting his obligations imposed by 
rule 9011 and § 707(b)(4)( c). counsel did not provide 
accurate information, knew of contra information, and 
did not re-mediate the problems immediately or by the 
time of the evidentiary hearings.
Act One-Initial pleadings and Rebuttal
one day before the schedules were due, a motion to 
convert to chapter 7 was filed. The schedules and state-
ment of financial affairs (SOFA) were then ordered 
due eighteen days later. nineteen days later, counsel 
sought another week’s extension, which was granted. 
The means test form, once filed, showed above median 
income but debtor’s “rebuttal” indicated he no longer 
worked any overtime and his true income was less than 
median, and he now had an additional expense caring 
for his mother who had suffered a stroke.

the chapter 7 trustee responded to the “rebuttal” 
noting the wrong income was used in the means test, 
that the debtor continued to work overtime, the expense 
for debtor’s mother began post-petition, and since the 
debtor could not remember his mother’s address, his as-
serted need to provide care for her was questionable.

the court deferred any ruling on the “rebuttal” 
until after the UST’s office decided whether any 
abuse was present.
Act Two–Fee Application
Debtor’s counsel filed a fee application for $1,195 
to which the chapter 7 trustee objected, noting the 
problems from act one, and adding that the debtor 
had seven bank accounts rather than only one as listed 
in Schedule B. Further, the debtor testified at the 341 
meeting that he had fully and truthfully informed 
counsel of the facts and circumstances related to the 
schedules, thus the chapter 7 trustee concluded any 
misrepresentations or errors were the fault of counsel. 
the ust objected on the same grounds.

Debtor responded to the objections saying he had 
forgotten about the other bank accounts, and he was 
mistaken about the precise date of Mom’s stroke but 
he provided care both pre-and post-petition, gave 
her funds and provided transportation. otherwise, 
the schedules and soFa were true and correct. he 
repeated the assertion that he had fully and truthfully 

Continued on Page 10
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informed counsel of the facts and circumstances re-
lated to the schedules.

a settlement was reached between debtor’s counsel 
and the chapter 7 trustee in which $1,000 of the fees 
would be paid to the estate. at the hearing on the 
fees, the settlement was proposed to the court but it 
was declined because the court was not comfortable 
approving a resolution of paying the estate to resolve 
a failure of due diligence of counsel. the court sug-
gested the $1000 be a sanction pursuant to rule 9011. 
Debtor’s counsel objected to that characterization 
and requested a hearing on any rule 9011 issues. 
he got what he asked for.
Act Three–Sanctions Hearing
The chapter 7 trustee’s affidavit for the sanctions noted 
the problems already in the record and added the failure 
to exempt the equity in the homestead and the vehicle, 
the discussion at the 341 meeting of the need to amend 
the exemptions, and the continuing failure to amend the 
schedules. The affidavit further detailed the testimony 
about the bank accounts, their closure and balances. 
The affidavit asserted the schedules and SOFA were 
materially false and misleading, and the “rebuttal” was 
drafted to conceal facts which were relevant to the 
determination of any presumption of abuse.

An amendment to the schedules was filed (without 
any proof of service), and the debtor responded, say-
ing the true values of the home and vehicle were not 
listed, that the omission of the bank accounts was a 
misunderstanding on his part and the balances given 
in the 341 meeting for the open bank accounts were 
only estimates. Further, the overtime which he worked 
after the means test form was completed was only four 
hours per pay period for a certain time, and no further 
overtime was available. Further, debtor explained the 
discrepancies were in part attributable to his medica-
tions which made his dizzy and drowsy and that he did 
“not have it all there” during the 341 meeting.

Debtor’s mother filed an affidavit that indicated her 
stroke occurred pre-petition, that the debtor did assist 
her with funds and transportation, and he had a problem 
remembering her address.

at the evidentiary hearing on the sanctions matter, 

Deadline for Next Issue: 
Dec. 11, 2009

U.S. Trustee’s Notes cont’d
counsel testified. He conceded the original failure 
to exempt the home and vehicle, that the debtor’s 
forgetfulness was the reason for the omission of the 
bank accounts and that the amounts were negligible in 
any event, conceded that the means test income was 
a mistake on his part but could not explain the later 
mistake regarding the listed amount of income, and 
stated that the debtor had not begun to pay support 
for his mother at the time of filing the petition though 
the debtor may have been confused about the date of 
filing compared to the date the “rebuttal” was filed. 
Further, counsel testified that around the time of fil-
ing this case, he had been ill and hospitalized which 
impacted his handling of the case.

this case reminded the court of counsel’s failures 
in other cases where the court had been displeased by 
counsel’s performance and in which counsel asserted 
medical infirmities as his explanations. Counsel was 
sanctioned $3,585.00.

the second case, In re Dean, is from idaho. the 
debtors filed a chapter 7 case with the assistance of 
very experienced counsel, who was a former chapter 7 
trustee. counsel was paid $1,875. the debtor worked 
construction jobs in nevada and used his motorhome 
as his lodging in nevada. the debtor told counsel the 
motorhome was acquired using money from his wife’s 
mother and she was given a security interest to secure 
the loan’s repayment. counsel asked for documents 
to show the security interest but none were produced. 
counsel was concerned that he might be placed in a 
conflict position if he had to assist the debtor’s in per-
fecting the security interest, and referred the debtors 
to another bankruptcy counsel. the debtors consulted 
this other counsel but decided his fees were too high. 
the debtors sought to perfect mother’s lien themselves. 
they returned to counsel and advised him they had 
consulted the other attorney and that the lien on the 
motorhome was now in order. they did not tell counsel 
they had not hired the referral counsel or that they had 
perfected the lien themselves.

Counsel filed the case for them. Notably, the issue of 
any preference or avoidable transfer was not considered 
by counsel. the debtors initialed each page of and signed 
the appropriate schedules and soFa. counsel did not 
request any documentation from the debtors about 
the lien. counsel did not review the state’s website to 
verify any lienholder on the motorhome.

Continued on Page 11



EWB noTES XX.2 • aUgUST 2009 • 11

the trustee reviewed the state’s website to verify 
any lienholder on the motorhome. the trustee sent an 
email to counsel which demanded the turnover of the 
motorhome because no lien was on it. counsel consulted 
with the debtors who indicated they would attend to 
the matter, and despite counsel’s advice not to take any 
action now to perfect the lien, they perfected the lien 
post-petition. The trustee filed an adversary proceed-
ing, acquired the motorhome and sold it.

the trustee sought to have counsel’s fees disgorged 
because counsel did not represent his clients adequately. 
the motorhome was too important to debtor’s job and 
the debtors clearly wanted to keep the motorhome and 
pay mother on the secured claim.

the court determined that the failure to inquire about 
the lien prior to filing was not competent representation 
under the circumstances of this case. counsel knew of 
the problem and did not exercise enough care to deter-
mine the results the clients sought could be achieved. 
counsel simply relied on the debtors’ assertions, which 
were inadequate in this case. this reliance was not 
permissible.

counsel did not look at the state website to verify 
the lien, did not call the other counsel to verify the 
perfection, and did not ask for or review any docu-
ments of perfection. thus, counsel did not comply 
with § 707(b)(4)(D).

nor did counsel comply with the state’s ethical re-
quirements for professional responsibility to represent 
his clients diligently and competently.

these two cases suggest that the courts have set the 
following standards for debtors’ counsel:

1. have a thorough discussion with your client about 
his circumstances, goals, and expectations. impress 
upon the debtor the critical importance of accuracy 
in the preparation of documents to be presented to 
the court. ideally, put your discussion about candor 
in writing and obtain the signature of the client ac-
knowledging its importance.

2. Do the best job you can to meet your client’s 
expectations.

3. Confirm liens. Vehicle registration documents 
show the lien holder of record. get the documents. 
review them.

4. have a checklist of the documents you want the 
debtor to provide, and you want to review. the debtor 
should be invested in getting this case done correctly. 
get more documents whenever the client is hesitant 
or hazy about the facts. review them in conjunction 
with the schedules and soFa.

5. Verify the liens with some search engine or research 
tool. add this as a cost for doing the case. use the free 
credit reports.

6. Get the tax returns before filing. Review them for 
consistency for assets, income, and soFa answers.

7. get the earnings statements or pay advices before 
filing. Review them against the schedules and other 
statements for consistency.

8. review the schedules and soFa for internal 
consistency.

9. have the clients sit and review each page. (this 
did not save counsel in the Dean case.) allocate 
enough time for the client’s thorough review.

U.S. Trustee’s Notes cont’d

By Gary T. Farrell

I’ll Take the Duck
this spring, a mallard chose, for the second year, a 
concrete canopy of sterling savings bank as her place 
to build her nest. unfortunately, the bank is located on a 
very busy street in downtown spokane, Wa, and some 
blocks away from the spokane river which would hope-
fully soon be the home for the hatched ducklings.

in responding to some accusations that the duck was 
“dumb” to be choosing such a nesting place, the loan of-
ficer of the bank who facilitated and aided the successful 
hatch last year responded that he did not think the duck 

Editor’s Corner
was so dumb. the location worked the year before; the 
nest gets good sun; and there are no predators, for if she 
nested in the weeds, the marmots might find her.

this year the duck was famous, the story spiraling 
through the internet. a camera was trained on the 
hatching process. spokane was following the birthing 
process. When the loan officer (now called the “duck 
man”) saw the eggs begin to hatch, he arose early and 
went to the bank. he noted that all 12 eggs had hatched 
and now there were 12 ducklings wandering around 
on the canopy. Mother Duck let out a quack, and flew 
to the sidewalk below,and sure enough, the ducklings 

Continued on Page 23
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In Forma Pauperis Relief In Bankruptcy Court: 
Allowing Access for Increasing Number of Eastern 
Washington’s Most Indigent Debtors

By Nicholas J. DeSelle1

In forma pauperis, a Latin phrase meaning “in the man-
ner of a pauper,” is a legal term of art describing the 
manner by which an indigent person may be permitted 
to proceed in the courts without tendering payment of 
filing fees and court costs.2 in 1892, congress passed 
the first statute allowing for litigants in federal courts 
to proceed in forma pauperis.3 the modern in forma 
pauperis statute, codified as amended at 28 U.S.C. 
§ 1915, “enables indigents to file civil actions in the 
federal courts without paying a filing fee,” provided 
that such actions are not deemed frivolous.4 In forma 
pauperis relief in bankruptcy court has had a more 
fragile history—prior to its reintroduction in 2005, 
in forma pauperis relief to indigent debtors had been 
unavailable for reasons justified by the courts on both 
textual and constitutional grounds.5

What follows is a brief history of in forma pauperis in 
bankruptcy, and an examination of 28 u.s.c. §1930(f), 
the new 2005 provision providing for a fee waiver for 
indigent chapter 7 debtors who are unable to pay the 
filing fees in installments. We will interpret the statute 
and associated Judicial conference guidance with the 
goal of providing practitioners with the information 
necessary to correctly obtain in forma pauperis relief 
for their clients. We will not discuss the merits of, or 
policy behind, in forma pauperis. 6 congress has clearly 
spoken and in forma pauperis relief is here to stay, at 
least in the short term. since its introduction in the East-
ern District of Washington, in forma pauperis filings 
have increased every year and in 2008 they constituted 
8.9% of all Chapter 7 petitions filed in Yakima court 
and 10.6% of all petitions filed in the Spokane court.7 
our focus will be on how we have arrived here, and on 
how a practitioner, who may be unaware of the recent 
change of law, can incorporate in forma pauperis relief 
into their representation of chapter 7 debtors.
In Forma Pauperis Relief for Debtors Prior 
To 2005
the original modern bankruptcy law, the Bankruptcy 
act of 1898, provided for a waiver “of fees upon 
the filing of an affidavit of an inability to pay.”8 this 
waiver was eliminated with the passage of the referees’ 
salary act in 1946.9 a senate report on the measure 
reasoned:

under the existing statutory provisions a bankrupt 
is permitted to file a petition without the payment 
of any filing fees where he accompanies it with 
an affidavit indicating his inability to pay them. In 
such instances, however, many of the referees have 
later collected the filing fees in installments from 
the bankrupts. it is deemed desirable, in lieu of the 
present widespread practice of demanding payment 
ultimately, to abolish pauper petitions. it seems more 
advisable to provide for installments in meritorious 
cases and to leave the exact procedure for incorpora-
tion in the general orders of the supreme court.10

the prohibition continued until 2005. When the act was 
displaced by the bankruptcy code, in 1978, section 1930 
was added to title 28 of the united states code, com-
pletely revising the fee structure in bankruptcy courts.11 
Section 1930(a)’s first six words—“Notwithstanding 
section 1915 of this title”—make clear that congress 
did not intend for prospective debtors to be entitled to 
§ 1915 in forma pauperis relief.12 the question remains 
whether the legislature intended for § 1915 to apply 
concurrently with the other subsections of § 1930, and 
while the supreme court has never directly answered 
that question, the ninth circuit court of appeals has 
determined it did not.13

United States v. Krasa.  and the failed 
constitutional challenges to 28 u.s.c. § 1930

By the 1970s, several federal courts began reacting 
to the 1946 prohibition of in forma pauperis relief in 
bankruptcy courts by holding § 1930 was an unconstitu-
tional denial of due process and equal protection.14 the 
supreme court reacted decisively to the burgeoning split 
in the courts with its 1973 decision in United States v. 
Kras.15 in Kras, the government intervened by right in 
the appeal of a district court ruling, holding that “the 
statutory requirement of prepayment of a filing fee to 
obtain a discharge in bankruptcy violates [the debtor’s] 
Fifth amendment right of due process, including equal 
protection.”16 Following the First Circuit’s affirmance of 
the District court’s decision, the supreme court granted 
certiorari, and held the “Bankruptcy act and one of this 
court’s complementary orders in Bankruptcy impose 
fees and make the payments of those fees a condition 
to discharge in voluntary bankruptcy.”17

the court held kras was denied access to the court, 
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but the denial did not rise to the level of an unconsti-
tutional denial of due process, including equal protec-
tion. the court reasoned strict constitutional scrutiny 
was mistakenly applied by the lower courts. Justice 
Blackmun, writing for the majority, reasoned the lower 
courts mistakenly relied on Boddie v. Connecticut,18 
to reach the conclusion that “discharge in bankruptcy 
was a ‘fundamental interest’ which could be denied 
only when a ‘compelling government interest’ was 
demonstrated.”19 the court distinguished Boddie, a 
marital dissolution action, by noting “the associational 
interests that surround the establishment and dissolu-
tion” of marriage are of “fundamental importance . . . 
under our constitution.”20 in contrast, according to the 
court, “elimination of [Mr. kras’] debt burden . . . does 
not rise to the same constitutional level,” because “no 
fundamental interest . . . is gained or lost depending 
on the availability of a discharge in bankruptcy.”21 the 
court concluded the fee requirement is constitutional 
because “[t]here is no constitutional right to obtain a 
discharge of one’s debts in bankruptcy,” and a rational 
basis existed for the fee requirement in bankruptcy.22

Perroton v. Gray:b.  the ninth circuit holds text 
of the code prohibits in forma pauperis relief

the Perroton court held 28 u.s.c. § 1915 may not 
be applied to bankruptcy courts because they are not 
“court[s] of the united states.”23 28 u.s.c. § 1915 
states “any court of the united states may authorize 
the commencement, prosecution or defense of any 
suit, action or proceeding, civil or criminal, or ap-
peal therein, without prepayment of fees or security 
therefor.”24 Court of the United States, as defined in 
28 u.s.c. § 451, “includes the supreme court of the 
united states, courts of appeals, district courts con-
stituted by chapter 5 of this title, including the court 
of international trade and any court created by act of 
Congress the judges of which are entitled to hold office 
during good behavior.”25

the ninth circuit reasons the last clause of the 
definition, “any court created by Act of Congress 
the judges of which are entitled to hold office during 
good behavior,” is limited to article iii courts.26 this 
reasoning is based upon the court’s conclusion that a 
judge entitled to hold office during good behavior is 
a judge appointed to a life term, and since bankruptcy 
judges are appointed to 14 year terms, they cannot be 
article iii judges, and thus bankruptcy courts cannot 
be court[s] of the united states.”27 this reasoning 

is reinforced by the court’s citation of the supreme 
court’s decision in Northern Pipeline Constr. Co. v. 
Marathon Pipe Line Co., where the supreme court 
explains that congress, through its article i powers 
and the passage of the Bankruptcy act of 1978 has 
“removed most, if not all of ‘the essential attributes of 
the judicial power from the art. iii district court, and 
has vested those attributes in a non-art. iii [bankruptcy 
court].”28 if 28 u.s.c. § 451 stands for the proposition 
that only article iii courts are courts of the united 
states, and only courts of the united states may take 
advantage of the fee waiver provision provided by 28 
u.s.c. 1915(a), then, as the Perroton court concludes, 
bankruptcy courts may not provide a waiver of filing 
fees based upon 28 u.s.c. § 1915(a).

the conclusion of the Perroton opinion acknowl-
edges “the ‘good behavior’ portion of § 451 arguably 
is ambiguous” and fortifies its prior reasoning by 
examining the legislative history of § 451. section 
451 was amended to add to the definition of court of 
the united states: “and bankruptcy courts, the judges 
of which are entitled to hold office for a term of 14 
years.”29 ultimately, this amendment was “eliminated 
by subsequent amendment before it took effect.”30 the 
court concludes that Congress’ specific addition of 
bankruptcy courts to § 451 supports the assertion that 
the “‘good behavior’ language of § 451 refers only to 
article iii courts and not article i bankruptcy courts,” 
and its subsequent decision to reject the amendment 
supports the conclusion that § 451 is not intended to 
include bankruptcy courts.31

although the subsequent adoption of 28 u.s.c. § 
1930(f) likely has precluded any challenge to the Per-
roton holding in the context of fee waivers, it remains the 
law in the ninth circuit, and its reasoning has recently 
been cited as a basis for reversing a bankruptcy court’s 
order for sanctions under 28 u.s.c. § 1927.32 until the 
2005 passage of the Bankruptcy abuse prevention and 
consumer protection act (“Bapcpa”),33 the Kras and 
Perroton holdings acted as gate keepers prohibiting in 
forma pauperis relief for litigants in the bankruptcy 
courts of the ninth circuit.

In Forma Pauperis relief For chapter 7 Debtors 
restored, But how Does it Work?

Following a three-year pilot program in six bank-
ruptcy districts, in forma pauperis relief for indigent 
individual debtors was reinstated, in 2005, for debtors 

In Forma Pauperis Relief cont’d

Continued on Page 14
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filing under Chapter 7 of the bankruptcy code.34 under 
the new provision, 28 u.s.c. 1930(f), in forma paup-
eris relief is available to individual chapter 7 debtors 
who meet a specific income requirement, and show 
they are unable to pay the filing fee in installments.35 
Specifically, 28 U.S.C. § 1930(f) provides:

(1) under the procedures prescribed by the Judicial 
conference of the united states, the district court or 
the bankruptcy court may waive the filing fee in a 
case under chapter 7 of title 11 for an individual if the 
court determines that such individual has income less 
than 150 percent of the income official poverty line 
. . . applicable to a family of the size involved and is 
unable to pay that fee in installments. For purposes 
of this paragraph, the term “filing fee” means the 
filing fee required by subsection (a), or any other fee 
prescribed by the Judicial conference under subsec-
tions (b) and (c) that is payable to the clerk upon the 
commencement of a case under chapter 7.

(2) the district court or the bankruptcy court may 
waive for such debtors other fees prescribed under 
subsections (b) and (c).

(3) this subsection does not restrict the district 
court or the bankruptcy court from waiving, in 
accordance with Judicial conference policy, fees 
prescribed under this section for other debtors and 
creditors.
By its terms, congress empowered the Judicial 

conference of the united states to promulgate rules 
to accomplish a waiver of fees for debtors who meet 
the two requirements of 28 u.s.c. 1930(f)(1). the 
Judicial conference has responded by publishing, in its 
Bankruptcy Fee Compendium III, interim procedures 
for determining eligibility for in forma pauperis re-
lief.36 The procedures promulgate a specific standard, 
stating:

the district court or the bankruptcy court may 
waive the chapter 7 filing fee for an individual debtor 
who: (a) has income less than 150 percent of the 
poverty guidelines last published by the united states 
Department of health and human services (Dhhs) 
applicable to a family of the size involved, and (b) 
is unable to pay the fee in installments.37,

Local courts have not yet had the occasion to provide 
a detailed application of § 1930(f)—the Bankruptcy 
court for the Eastern District of Washington has yet to 
author a published opinion on it, and the ninth circuit 
court of appeals has authored only one.38

the burden is on the debtor to demonstrate c. 
qualification for in forma pauperis relief.39 after 
completion and submission of the debtor’s bankruptcy 
petition and application for waiver of the filing 
fee which substantially conforms to Official Form 
3B, the court “should promptly determine whether 
the application should be granted, denied, or set 
for hearing.”40 if the court determines to grant the 
waiver, and then it becomes apparent “the waiver was 
unwarranted,” the court may vacate the waiver and 
require payment of the filing fee.41 if in forma pauperis 
relief is denied, the debtor is allowed “a reasonable 
time (generally 10 days) in which either to pay the fee 
in full or begin making installment payments.”42

the requirement that debtor’s income d. 
fall below 150% of the poverty guidelines is a 
quantitative requirement.43 the analysis is objective 
and there is little room for judicial interpretation 
of whether the requirement is met. courts have 
been unwilling to provide any exceptions to this 
quantitative guideline.44 Judge Leif M. clark from 
the Bankruptcy court for the Western District of 
texas reasons:

congress could have drawn the line for waiver e. 
at some different point than the one chosen. that 
is a policy decision, one entrusted to the legislative 
branch, not the courts. it is the function of the court 
to apply that policy decision, to the extent that the 
statutory language makes that policy clear.45

the consequence of dogged enforcement of this 
bright-line rule is that debtors whose family’s aggregate 
income exceeds 150% of the federal poverty guideline 
will be denied the opportunity for a fee waiver notwith-
standing the amount of the debtor’s monthly expenses. 
this means a debtor who is in reality unable to pay the 
filing fee in one payment or in installments because of 
exceedingly high expenses, may nonetheless be denied 
in forma pauperis relief.

The primary difficulties with applying the quantitative 
analysis are: (1) ensuring the most up-to-date guideline 
is being used,46 and (2) determining what constitutes 
the debtor’s family unit. these questions are addressed 
below, and in the Bankruptcy Fee Compendium III.47

the second part of the test is qualitative, and because 
qualitative analysis is a subjective inquiry conducted 
by the finder of fact, almost all of the published opin-
ions applying §1930(f) include a detailed analysis of 
whether the debtor is able, or should be able, to pay 

In Forma Pauperis Relief cont’d
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the filing fee in installments.48 here, we will group 
these analyses into three general groups: (1) income 
is compared to expenses and a determination is made, 
(2) an evaluation of the nature and amount of the 
expenses to determine whether they are reasonable, 
and (3) a comprehensive factor test is applied to the 
facts to determine the reasonableness of providing a 
prospective debtor a fee waiver.

applying the quantitative standard: computing f. 
income and determining family size

income level, for purposes of comparison to 150% of 
the federal poverty guideline, is the “‘total combined 
Monthly income’ as reported (or as will be reported) 
on Line 16 of Debtor’s schedule i.”49 “non-cash gov-
ernmental assistance (such as food stamps or housing 
subsidies) is not included” in the income computa-
tion.50 the income of any family member listed on 
schedule i as a dependent is included, and the “income 
of a spouse is included whether or not a joint petition 
is filed, unless the spouses are separated and a joint 
petition is not filed.”51

the Department of health and human services, 
the organization responsible for updating the poverty 
guideline, does not publish a standard definition of the 
family unit. this led the Judicial conference to cre-
ate its own definition “reasonable for the bankruptcy 
context, for use when calculating fee waiver eligi-
bility.” 52 Family size, for the purpose of computing 
the appropriate poverty guideline, “is defined as the 
debtor(s), the debtor’s spouse (unless the spouses are 
separated and a joint petition is not being filed), and 
any dependents listed on schedule i.”53 the number of 
family members determined under the Judicial confer-
ence definition is the number used to determine which 
quantitative income guideline is the proper guideline 
for determining whether the family’s aggregate income 
is below 150% of the federal poverty guideline. this 
standard is updated annually and practitioners should 
take care to ensure the numbers they are using are the 
most current guidelines.

the qualitative determination of whether the g. 
debtor is able to pay the filing fee in installments

When determining a chapter 7 debtor’s ability to pay 
the filing fee in installments, courts perform a totality 
of the circumstances analysis, but often look first to 
a comparison of the debtor’s expenses and income. 
Where no, or an exceedingly small amount of dispos-
able income is found, the courts often deem the debtor 

unable to pay the filing fee in installments, and the 
analysis ends.54

at least two other courts have gone further, adding a 
more objective reasonableness inquiry to the analysis.55 
Because congress or the Judicial conference have failed 
to “set forth any guidelines as to what may constitute 
reasonable expenses,” courts conducting the inquiry 
have compared existing internal revenue service guide-
lines used for chapter 7 means testing to the expenses 
of the debtor.56 although not a dispositive issue in the 
Nuttall case, Bankruptcy Judge arthur B. Freedman 
opined that application of the irs guidelines to the 
reasonable expenses would support a finding that the 
debtor is able to pay the filing fee in installments, and 
thus a denial of in forma pauperis relief, if the debtor 
at the time of filing is “making monthly payments on 
secured debt in excess of irs standards.”57

in addition to the comparison of income and expenses, 
and the application of irs guidelines to determine 
reasonableness, many courts also apply far-reaching 
factor tests to bring a semblance of organization to the 
totality of the circumstances analysis. For example, the 
Bankruptcy Court for the District of Vermont has de-
veloped a set of nine factors which it feels are relevant 
to whether the debtors is capable of paying the filing 
fee in monthly installments. they are:

(1) whether expenses exceed income; (2) h. 
whether there are any discrepancies between the 
debtor’s application and schedules, culled from 
a review of the debtor’s testimony, schedules, 
statement of affairs, and other pleadings; (3) whether 
the debtor has any collateral sources of income from 
family or friends to pay the filing fee; (4) whether 
the debtor listed any unreasonable expenses that 
could be directed to pay the filing fee; (5) whether 
the debtor agreed to pay a portion of the attorney’s 
fees after the filing of the case; and (6) whether the 
debtor has any exempt property that could be used 
to pay the filing fee and, if so, the value of that 
exempt property. . . (7) the amount of debt being 
discharged, (8) the debtor’s historical allocation of 
net disposable income; and (9) whether the debtor’s 
current or anticipated expenses are the result of 
extraordinary circumstances.58

By almost all accounts the comparison of income to 
expenses is the most important, but many other facts 
have led courts to conclude a debtor is capable of paying 
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the filing fee in installments, and thus is not entitled to 
in forma pauperis relief.59 The various constructions 
of the factor test are helpful to the practitioner because 
they offer clues as to which circumstances may con-
stitute the totality.
Conclusion
although the courts have determined a bankruptcy 
discharge is not a fundamental right, congress has 
decided certain chapter 7 debtors should be allowed 
to file bankruptcy petitions without paying filing fees. 
an increasing number of local debtors and debtor’s at-
torneys are taking advantage of in forma pauperis relief 
to obtain bankruptcy discharges for themselves and their 
clients. the burden of production is on the debtor. the 
debtor must file with their petition Official Form 3B 
showing that the debtor’s income is less than 150% of 
the Department of health and human services poverty 
guidelines, and that they are incapable of paying the 
filing fee in installments. Several considerations go into 
making this showing. attorneys representing debtors 
seeking in forma pauperis relief and trustees objecting 
to such relief will become more effective advocates by 
paying keen attention to the growth of case law dealing 
with this new procedural mechanism.
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Non-Bankruptcy Debt Validation Laws:
Valuable Accounting Tools for Advising 
Consumer Clients Facing Foreclosure

By John D. Tennert1

over two and a half millennia before the inception of 
the Bankruptcy code, ancient chinese military strate-
gist sun-tzu stated the following principal:

“One who excels at warfare first establishes 
himself in a position where he cannot be defeated 
while not losing any opportunity to defeat the 
enemy. For this reason, the victorious army first 
realizes the conditions for victory, and then seeks 
to engage in battle. The vanquished army fights 
first, and then seeks victory.”2

While dispute resolution in sun-tzu’s era was quite 
different than today, this military idiom is applicable to 
bankruptcy practitioners whose clients’ success depends 
on thorough preparation and careful contemplation of 
potential courses of action.

Many families facing foreclosure look to bankruptcy 
attorneys for guidance on saving their homes. chapter 13 
of the Bankruptcy code offers relief; however, success 
may depend on accurate knowledge of the mortgage 
debt. Discrepancies between debtors’ schedules and 
mortgagees’ proofs of claim undermine the usefulness 
of chapter 13 as a home saving device. to realize the 
conditions for successful reorganization, the debtor 
must first establish that a plan can be confirmed and 
completed. By obtaining accurate information from 
mortgagees prior to filing, the debtor establishes himself 
in the best position to save his home. For this reason, it 
is imperative that consumer bankruptcy attorneys are 
familiar with non-bankruptcy debt validation laws.

this article highlights the unreliability of mortgage 
claims in chapter 13 bankruptcy and implications on 
bankrupt debtors seeking to save their homes. to address 
this dilemma, a practical overview of debt validation 
mechanisms under the real Estate settlement proce-
dures act and the Fair Debt collection practices act is 
provided. to conclude, a short discussion is provided 
regarding a recent ninth circuit Bankruptcy appellate 
1  J.D. May 2009, gonzaga university school of Law. 2008-
2009 Judge L. Warden hanel Memorial scholarship recipient 
and Judicial Extern for the honorable patricia c. Williams, 
u.s. Bankruptcy court for the Eastern District of Washington.
2  sun tzu, The Art of War, in The Complete Art of War: Sun 
Tzu, Sun Pin 57 (ralph D. sawyer trans., Westview press 
1996).

panel decision which may preclude application of non-
bankruptcy debt validation laws to remedy creditor 
misconduct arising from bankruptcy proceedings.
Mortgage Miscalculation in Bankruptcy
a major incentive of chapter 133 is the ability to keep 
one’s home when faced with foreclosure.4 This core 
function is effectuated by express Code provisions 
which permit debtors to cure arrearages on mort-
gages over time.5 A debtor’s ability to cure a default 
or confirm a plan may hinge on the amount owed on 
a mortgagee’s claim.6 Debtors must pay both arrear-
ages and ongoing mortgage payments to retain their 
home and receive a discharge;7 therefore, an accurate 
estimate of the amount legally owed is essential. A 
recent study suggests that mortgage companies rou-
tinely file inaccurate or incomplete proofs of claim 
and are often not held accountable for disregarding 
unambiguous bankruptcy law.

In a study funded by the National Conference of 
Bankruptcy Judges’ Endowment for Education (“Mort-
gage Study”), a principal investigator concluded that 
mortgage companies frequently do not comply with 
bankruptcy law: characterizing the overall pattern 
of unreliability of mortgage claims as “disturbing.”8 
Based on original data from 1,733 Chapter 13 bank-
ruptcy cases, the Mortgage Study provides empirical 
evidence that a majority of mortgage companies’ 
proofs of claim are missing one or more pieces of 
documentation required under the Code to establish a 

3  unless otherwise indicated, all code, chapter, section and 
rule references are to the Bankruptcy code, 11 u.s.c. §§ 101-
1532, and the Federal rules of Bankruptcy procedure, rules 
1001-9037.
4  See e.g., stephen L. sepinuck & Linda J. rusch, Problems 
and Materials on Bankruptcy Law and Practice 438 (2007).
5  See 11 u.s.c. § 1322(b)(5), which allows “curing of any 
default within a reasonable time” on the debtor’s primary 
residence, despite the Code’s anti-modification provision at § 
1322(b)(2).
6  See in re coates, 292 B.r. 894, 899 (Bankr. c.D. ill. 2003) 
(“a debtor’s obligation to cure the pre-petition mortgage 
arrearage is enforceable as a condition of confirmation”).
7  See 11 u.s.c. § 1328(a).
8  katherine porter, Misbehavior and Mistake in Bankruptcy 
Mortgage Claims, 87 tex. L. rev. 121, 144 (Jan. 31, 2009).
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valid debt.9 Further, fees and charges on these claims 
are often ambiguous and raise questions to whether 
they are legally permissible.10 These findings suggest 
a disregard of the proof of claims process, and when 
coupled with lack of objections, “weaken the integrity 
of the bankruptcy process.”11

The Mortgage Study confirmed that a majority 
(52.8%) of chapter 13 mortgage claims lack one or 
more pieces of rule 3001’s mandated documentation 
to validate claims.12 nevertheless, a staggering 96% of 
all mortgage claims pass through the bankruptcy system 
undisturbed and without objection.13 in absence of the 
required documentation, the debtor, trustee, and other 
creditors are hindered in ensuring the accuracy and 
validity of the claim. For example, in approximately 
four of ten claims (41%) the mortgagee failed to attach 
a note.14 the note contains the initial account balance, 
the applicable interest rate, and terms which are nec-
essary for bankruptcy parties to verify the proof of 
claim’s accuracy. since the note is not public record, 
mortgage servicers have an informational advantage 
9  Id. at 124.
10  Id.
11  Id. at 145.
12  Id. at 146.
13  Id. at 145-146.
14  porter, supra note 8, at 147.

by not disclosing a written promissory note.
inaccurate reporting and miscalculation about 

amounts of mortgage proofs of claims have direct 
consequence on chapter 13 debtors’ ability to save 
their homes. the study noted that the debtor and 
mortgagee did not agree on the amount of mortgage 
debt in over 95% of loans.15 seven in ten claims assert 
a mortgage debt that exceeds what the debtor listed 
on the schedule.16 the Mortgage study estimates that 
mortgagees claim more than $1 billion more than 
chapter 13 debtors believe they owe.17 conversely, the 
debtor’s scheduled amount exceeded the mortgagee’s 
claim in about one quarter of claims.18 the most likely 
explanation for this discrepancy is that debtors and 
creditors have different or unreliable records.19

Verification of mortgage claims should be routine 
practice; however, evidence shows that few practicing 
attorneys regularly review mortgage claims.20 By not 
challenging claims which overestimate the amount 
owed, lack documentation, or include impermis-
sible fees, debtors risk overpaying the mortgagees 
with disposable income necessary to confirm a plan. 
Challenging mortgage claims in bankruptcy raise 
bankruptcy expenses: a result that most bankrupt 
parties cannot afford. The high volume nature of 
consumer practice may explain the lack of post-filing 
verification, but in cases where a debtor’s home is at 
stake economics shouldn’t excuse diligence.

15  Id. at 162.
16  Id. 
17  Id. at 166-67 (findings based on an aggregate level).
18  Id. at 162.
19  porter, supra note 8, at 162.
20  Id. at 171.
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since missing documentation and unclear mortgage 
claims can lead to costly litigation, an accurate pre-
bankruptcy assessment of a mortgage debt can save 
money over time; and in the long run, a debtor’s home. 
While debtors in bankruptcy are entitled to the claims 
verification protection of the Code, those considering 
bankruptcy must look elsewhere for accurate accounting 
of mortgage debts. the real Estate settlement procedures 
act and the Fair Debt collection practices act can serve 
to better inform debtors considering bankruptcy and 
identify abusive practices by mortgage servicers.
RESPA
In 1974, Congress enacted the Real Estate Settlement 
Procedures Act, 12 U.S.C. § 2601, et seq. (“RESPA”) 
to ensure that lenders provide borrowers with timely 
information on the nature and costs of the mortgage 
settlement process and protection from abusive prac-
tices.21 At inception, this remedial consumer protection 
statute focused on the origination of mortgage loans.22 
In 1990, Congress expanded RESPA to cover the ser-
vicing of mortgage loans.23 section 2605(e) of rEspa 
requires loan servicers to provide information on the 
loan and ensures credit protection to borrowers seeking 
to dispute the amount due on mortgage loans. it also 
requires servicers to disclose information relating to 
the transfer of servicing operations upon request.

if the borrower disputes the amount owed or requests 
information, the borrower may send a “qualified written 
request” to the servicer.24 Upon receipt of a “qualified 
written request” the servicer has 20 days to either take 
action or acknowledge receipt of correspondence.25 The 
servicer has 60 days from receipt to investigate and make 
appropriate corrections or provide the borrower with a 
written explanation or clarification. During this time, 
servicers are prohibited from reporting any overdue 
payment to consumer reporting agencies.26 Congress 
explicitly intended to create a private remedy for viola-
tions of RESPA’s debt validation process.27 Under section 

21  12 u.s.c. § 2601(a).
22  John rao, Servicing of Home Mortgages in Bankruptcy: 
When Worlds Need Not Collide, 27 am. Bankr. inst. J. 1 
(February 2009) (citing Rawlings v. Dovenmuehle Mortgage 
Inc., 64 F.supp.2d 1156, 1165 (M.D. ala. 1999)).
23  12 u.s.c. § 2605.
24  12 u.s.c. § 2605.
25  12 u.s.c. § 2605(e). 
26  12 u.s.c. § 2605(e)(3).
27  See Birkholm v. Washington Mutual, 447 F.supp.2d 1158, 
1162-1163 (W.D. Wash. 2006). a private right of action to 

2605(f), a servicer that fails to provide a borrower with 
information or action requested is subject to liability; 
which includes damages, costs, and attorney’s fees.28

rEspa also applies to servicing escrow accounts. 
section 2609 of rEspa limits the amount servicers can 
demand for deposit and requires servicers to provide 
annual escrow statements and notice of any shortages 
or deficiencies. The Circuits are split on whether section 
2609 provides a private right of action.29 In 2006, the 
Western District of Washington ruled that, unlike sec-
tion 2605, Congress did not intend to provide a private 
right of action for violation of section 2609.30

FDCPA
if the creditor has turned over the mortgage debt to a col-
lection agency the debtor may demand an accounting under 
the Fair Debt collection practices act, 15 u.s.c. § 1692 
et seq. (“FDcpa”). the stated purpose of the FDcpa is 
to “eliminate abusive debt collection practices by debt 
collectors.”31 Congress specifically cited that “[a]busive debt 
collection practices contribute to the number of personal 
bankruptcies.”32 to achieve its policy goals, the FDcpa 
prohibits collection activities that involve harassment, the 
use of false or misleading representation, unfair practices, 
and deceptive forms.33 the FDcpa also regulates commu-
nication in connection with debt collection, acquisition of 
location information, and validation of debts.34 this statute 
is not applicable to creditors, only debt collectors.35

section 1692g of FDcpa provides a debt validation pro-
cess that requires a debt collector and the debtor to conform 

enforce rEspa may not be applicable to debtor in bankruptcy. 
C.f. Walls v. Wells Fargo Bank, N.A., 276 F.3d 502 (9th cir. 
2002) (finding no private right of action to enforce a discharge 
injunction through the code or the Fair Debt collection 
practices act); See discussion infra regarding preemption/
preclusion in ninth circuit.
28  See 12 u.s.c. § 2605(f).
29  See Birkholm, 447 F.supp.2d at 1162 (citing cases from the 
Fifth and seventh circuits which do not recognize a private 
right of action and a sixth circuit case which does recognize a 
private right of action under § 2609 of rEspa). 
30  Id. at 1163.
31  15 u.s.c. § 1692(e).
32  15 u.s.c. § 1692(a).
33  15 u.s.c. § 1692 et seq.
34  15 u.s.c. § 1692 et seq.
35  The term “debt collector” is defined as “any person who 
uses any instrumentality of interstate commerce or the mails in 
any business the principal purpose of which is the collection 
of any debts, or who regularly collects or attempts to collect, 
directly or indirectly, debts owed or due or asserted to be owed 
or due another.” 15 u.s.c. § 1692a(6) (the statue provides 
some exclusions).
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to specific notice and dispute procedures. Section 1692g(a) 
provides that within five days after the initial communica-
tion with a consumer, a debt collector shall provide written 
notice containing the amount of the debt and the name of 
the creditor to whom the debt is owed.36 the notice must 
also include a statement that unless the consumer disputes 
the validity of the debt within 30 days of the notice, the 
debt will be assumed to be valid by the debt collector.37 this 
notice must provide a statement informing the consumer 
that if the consumer disputes the debt and notifies the col-
lector within 30 days, the collector will obtain and provide 
the consumer with verification of the debt or a copy of a 
judgment against the consumer.

If, within 30 days of notice of debt, a consumer notifies 
the debt collector in writing of dispute or requests the name 
and address of the original creditor, the debt collector shall 
cease collection of the debt and provide the consumer with 
the documentation to verify the debt.38 Failure to dispute the 
validity of a debt under this procedure may not be construed 
as an admission of liability by the consumer.39 Violations of 
FDcpa subject debt collectors to damages, penalties, costs, 
and attorney’s fees.40

In addition to serving as debt validation mechanisms, 
familiarity with RESPA and FDCPA can potentially benefit 
an attorney’s practice because the statutes provide causes of 
action for improper servicing or collection activities. Informa-
tion obtained through pre-bankruptcy debt validation can also 
reveal causes of action under other state and federal consumer 
protection statutes like the Truth in Lending Act,41 the Washing-
ton Consumer Protection Act,42 and the Washington Mortgage 
Broker Practices Act.43

Most important, rEspa and FDcpa provide debtors and 
their attorneys with information necessary to determine if 
chapter 13 is a feasible home saving device. they are also 
ideal tools to identify illegal or improper fees which can lead 
to significantly less arrearages. With a precise accounting, 
debtors will be confident that Chapter 13 can save their home. 
this detailed knowledge also places debtors in position to 
successfully challenge claims under the bankruptcy claims 
process if dispute arises.
Bankruptcy Claims Process
Debtors facing default on mortgages who file for Chapter 
13 bankruptcy relief are afforded protection from inflated 

36  15 u.s.c. § 1692g(a)(1)-(2).
37  15 u.s.c. § 1692g(a)(3).
38  15 u.s.c. § 1692g(b).
39  15 u.s.c. § 1692g(c).
40  15 u.s.c. § 1692k.
41  12 u.s.c. § 1601 et seq.
42  Wash. rev. code § 19.86 et seq., preempted, In re chaussee 
399 B.r. 225 (9th cir. Bankr. app. panel 2008).
43  Wash. rev. code § 19.146 et seq. 

mortgage claims under the code’s claims process. under 11 
u.s.c. § 501(a), a creditor desiring to share in distributions 
may file a proof of claim. Bankruptcy Rule 3001 requires 
a trio or evidentiary documentation to validate a mortgage 
proof of claim: (1) itemization, (2) written note, and (3) 
evidence of perfection.44 A proof of claim filed in accordance 
with rule 3001 “shall constitute prima facie evidence of the 
validity and amount of the claim.”45 a claim is deemed al-
lowed under section 502(a) unless a party in interest objects. 
Rule 3007 provides the framework for filing and resolving 
an objection to allowance of a claim.

Bankruptcy rule 9011 requires all factual contentions in 
pleadings to have evidentiary support; therefore, rule 9011 
can serve as a mechanism to sanction mortgage creditors 
for filing unsubstantiated claims. Commentators and courts 
have characterized rule 9011 as an inadequate deterrence 
for filing inaccurate mortgage claims; citing overall lack of 
scrutiny and safe-harbor provisions that allow creditors to 
withdraw inflated claims.46 To remedy creditor abuses of 
the claims process, section 105(a) empowers the court to 
impose civil sanctions for “conduct that transcends conduct 
addressed by particular rules or statutes.”47 Depending on 
the nature of the mortgagee’s misconduct, sanctions may be 
permissible for bank accounting failures in bankruptcy.

challenging claims under the code’s claims process can 
help promote accuracy. also, challenges can reveal causes 
of action under rEspa, FDcpa, and other consumer 
protection statutes; however, an adversary proceeding for 
violations of non-bankruptcy statutes may face a motion 
to dismiss for failure to state a claim based on the federal 
preemption doctrine.
Federal and State Creditor-Debtor Laws 
Conflict with Claims Process says Ninth 
Circuit Bankruptcy Appellate Panel.
the ninth circuit B.a.p. ruled that the code precludes 
application of FDcpa in bankruptcy cases. courts are 

44  Fed. r. Bankr. p. 3001(a) requires proof of claim to 
substantially comply with Official Form, which directs 
creditors to attach an itemized statement if their claim includes 
interest or other charges. See Official Bankruptcy Form 10 
(2008) available at http://www.uscourts.gov/rules/Bk_Forms_
pending_2008/B_010_1208v4.pdf. rule 3001(c) requires 
a copy of writing if one evidences the claim. rule 3001(d) 
requires evidence of perfection if the creditor asserts a security 
interest. 
45  Fed. r. Bankr. p. 3001(f).
46  See In re chaussee, 399 B.r. 225, 240-241 (9th cir. Bankr. 
app. panel Dec. 18, 2008) ; see also porter, supra note 8, at 
173.
47  In re Deville, 280 B.r. 483, 494 (9th cir. B.a.p. 2002) 
(citing 11 u.s.c. § 105(a)).
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divided on the issue of whether state and federal statutes 
governing debtor-creditor relations are preempted by the 
bankruptcy code.48 in late 2008, the ninth circuit B.a.p. 
ruled on this issue as a matter of first impression in B-Real, 
LLC v. Chaussee (In re Chaussee).49 the issue in Chaussee 
was whether a claimant’s act of filing a proof of claim in a 
bankruptcy case may, alone, subject the claimant to liability 
for violation of Washington’s consumer protection act, 
r.c.W. § 19.86, et seq. (“cpa”) and the federal FDcpa.50 
the court concluded that the code preempts state law cpa 
claims and precludes FDcpa claims. in ruling, the court 
based its holdings upon the ninth circuit’s decisions in 
MSR Exploration, Ltd. v. Meridian Oil, Inc.51 and Walls v. 
Wells Fargo Bank, N.A.52

in MSR Exploration (1996), the ninth circuit held that a 
debtor’s state law malicious prosecution claim against credi-
tors for maliciously pursued claims in a debtor’s bankruptcy 
was completely preempted by the structure and purpose of 
the code.53 in Walls (2002), the ninth circuit held that a 
discharged debtor’s FDcpa claim based on a creditor’s al-
leged violation of the code’s discharge injunction, § 524(a), 
was subject to dismissal because “it would circumvent the 
Bankruptcy code’s remedial scheme.”54

in Chaussee (2008), a chapter 13 debtor commenced 
an adversary proceeding alleging that a creditor violated 
Washington’s CPA and the FDCPA when it filed two proofs 
of claim for debts that the debtor maintained she did not owe 
and were time bared under state law.55 The creditor filed a 
motion to dismiss for failure to state a claim under Federal 
rule 12(b)(6), incorporated by Bankruptcy rule 7012, as-
serting the federal preemption doctrine.56 the Bankruptcy 
court for the Western District of Washington denied the 
creditor’s motion and the creditor appealed.57 the ninth 
circuit B.a.p. reversed the bankruptcy court’s denial of 
creditor’s motion and remanded to the bankruptcy court 
for entry of an order dismissing Debtor’s complaint.58 in 
reversing, the panel “concluded that the code (1) preempts 
Debtor’s state law cpa claim . . . and (2) precludes her 
FDcpa claim.”59

the panel addressed the cpa claim using the preemption 

48  See In re chaussee, 398 B.r. 916, 923 n.9 (Bankr. W.D. 
Wash. 2008), rev’d, 399 B.r. 225 (2008).
49  399 B.r. 225 (9th cir. Bankr. app. panel Dec. 18, 2008).
50  Id. at 227.
51  74 F.3d 910 (9th cir. 1996).
52  276 F.3d 502 (9th cir. 2002).
53  Msr Exploration, 74 F.3d at 916.
54  Walls, 276 F.3d at 504.
55  chaussee, 399 B.r. at 228.
56  Id at 227.
57  Id.
58  Id.
59  Id.

doctrine which is rooted in the supremacy clause of the 
united states constitution and implicated when there is a 
conflict between state and federal regulations.60 In holding 
that the Code preempts the CPA, the Panel concluded that 
“the CPA, as a state regulation, is [not] consistent with the 
structure, purpose and operation of the code as a whole.” 61 
The Panel reasoned that allowing debtors to recover under 
the CPA solely because a creditor filed a claim “may skew 
the incentive structure of the Code and its remedial scheme 
and could discourage creditors from filing a claim.”62

in ruling that the code precluded the debtor’s FDcpa 
claim, the panel held that congress did not intend the FDcpa 
and its debt validation provisions to apply in the context 
of proofs of claim filed in a bankruptcy case.63 The Panel 
reasoned that FDCPA’s debt validation provisions “clearly 
conflict” with the Code’s claim processing framework 
(§501(a); Rule 3001) and dispute procedure (§502; Rule 
3007).64 Further, the Panel was convinced that the Code and 
Rules provide adequate relief to debtors and deterrence to 
those who abuse the claims process under Rule 9011 and 
the court’s section 105(a) power.65

in sum, the panel states: “where the code and rules 
provide a remedy for acts taken in violation of their terms, 
debtors may not resort to other state and federal remedies 
to redress their claims lest the congressional scheme behind 
the bankruptcy laws and their enforcement be frustrated.”66 
Because the code’s claims process provides exclusive 
remedies for creditor misconduct occurring in bankruptcy, 
adversary complaints for violations of non-bankruptcy 
debtor-creditor relationship laws will likely be dismissed 
in the ninth circuit for failure to state a claim.
Conclusion

rEspa and FDcpa serve as valuable tools for consumer 
bankruptcy attorneys advising clients facing foreclosure; but, 
their utility as a remedy is limited after making the decision 
to file.67 Use of RESPA or FDCPA as pre-bankruptcy debt 
validation tools may help limit surprises once bankruptcy 
is filed and allow attorneys to counsel families facing fore-
closure with optimal advice.

60  Id. at 230.
61  chaussee, 399 B.r. at 230.
62  Id. at 233.
63  Id. at 237.
64  Id. at 238, 242.
65  Id. 
66  Id. 236-237.
67  For an excellent discussion on the application of banking 
laws post-filing when a Chapter 13 debtor’s mortgage arrearage 
goes awry, see Jean h. campbell, Oh No! Not Again, Mortgage 
Arrears in Ch. 13: Fees for Bank Accounting Failure, 19 E. 
Wash. Bankr. notes 16 (Winter 2007).
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followed one by one. the “duck man” caught each one, 
and set it beside the mother. this he repeated as they 
came down singly. three ducklings could not bring 
themselves to jump, and he reached up and lowered 
them carefully and set them by the mother. he then col-
lected them all in a cardboard box so that he could carry 
them safely to the river. But Mother Duck would have 
nothing to do with that idea. She flew away, bothered 
by the box and the rather loud crowd. the “duck man” 
hustled back to sterling savings Bank and the mother 
eventually returned. he unloaded the ducklings next to 
the mother, and with a quack, Mother Duck started off 
to the river, the ducklings following in single file.

unfortunately, this was the day of the annual Lilac 
parade, and the streets were jammed with people lined 
up to see the parade. a line of antique cars was slowly 
parading by. the daughter of the “duck man” stopped the 
line of cars, and Mother Duck strolled purposely across 
main street to the riverfront park, the ducklings follow-
ing in a perfect line. after many nervous tens of minutes, 
and clapping crowds, Mother Duck finally reached the 
spokane river, and one by one, the ducklings jumped 
into the river and followed her as she swam away.

Mother Duck had a plan, and the resolve to get her 
ducklings to the river. she accepted human help, but 
was resolute that it was going to happen her way. a 
vision memory popped into my head. My philosophy 
teacher, Fr. nathaniel was pounding on the desk and 
saying, “remember, only humans can think. Dumb 
animals cannot. and reason is what separates humans 
from other creatures”.

thank god we had the united states Justice Depart-
ment to demonstrate just that in the first years of the 
21st century. There we could find the “best and the 
brightest”. pure, unadulterated reason and intellect 
would lead the very crucial Department through the 
dangerous shoals after 9-11. 

We saw John Woo, Jay s. Bybee and steven g. Bradbury, 
senior officials of the Department’s Office of Legal Coun-
sel, the principal authors of secret memoranda authorizing 
brutal interrogation. the opinions permitted the central 
intelligence agency to use a number of methods that 
legal experts and human rights groups have condemned 
as torture, including waterboarding, wall-slamming, and 
shackling for hours in a standing position.

several legal scholars remarked that in their memoranda 
approving waterboarding, the near drowning method, the 
Justice Department lawyers did not cite cases in which 

the united states government previously prosecuted 
American law enforcement officials and Japanese World 
War ii interrogators for using the procedure. 

John Woo is now a law professor at Berkeley. Jay s. 
Bybee is a federal court of appeals Judge in nevada. 
the “Best and the Brightest” continue to “enlighten” 
all that want, or are forced, to listen. 

now lets turn to the issue of Department of Justice 
hiring policies. according to a report by the Department 
of Justice Inspector General and the Office of Profes-
sional responsibility, the “best and brightest” strike 
again. ivy Leaguers and other top law students were 
rejected for jobs because of liberal leanings or objections 
to george W. Bush’s positions on various topics. one 
harvard Law student was rejected for criticizing the 
nomination of samuel alito to the supreme court. in 
another incident, a georgetown student who previously 
worked for a Democratic senator and a Democratic 
congressman did not make the cut. 

in 2002, Department of Justice job applicants who 
identified themselves as democrats or who were mem-
bers of liberal leaning organizations were rejected, while 
gop loyalists with fewer legal skills were hired. of 
911 students who applied for full time honors Jobs, 
100 were identified as liberal and 80 of the 100 were 
rejected. 46 were identified as conservative, and only 
4 did not get a job offer.

in 2006, during the time that alberto gonzales was 
attorney general, 602 honors candidates applied for 
jobs. 150 were identified as liberal and 83 of them were 
cut. out of 28 self-described conservatives, only 5 were 
rejected. one of those responsible for the screening 
process was Esther slater McDonald. she was hired as 
a political appointee three years out of law school. 

Federal Law prohibits discriminating against govern-
ment job applicants, based upon politics. career staff of 
the Department of Justice are meticulous in separating 
their mandate from their own personal convictions re-
garding politics. it seems that conviction was not shared 
by high political appointees of the george W. Bush 
administration. again, “the best and the brightest”.

as i was told many times in my education, only 
humans can reason, only humans can think. “Lesser 
creatures”, like the mother duck “cannot think or 
reason.” But when it come to the “best and the 
brightest” of the george W. Bush Department of 
Justice versus the poor “clueless” ignorant mother 
duck, i’ll take the duck.

Editor’s Corner cont’d
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