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18th Annual Seminar and Retreat June 13-14
June 13-14, 2008, are the dates for the 18th Annual
Seminar and Retreat sponsored by the Bankruptcy Bar
Association for the Eastern District of Washington.
This year’s featured speaker is Samuel K. Crocker
of Nashville, Tennessee, President-Elect of the National
Association of Bankruptcy Trustees. He, with Assistant
U.S. Trustee Jake Miller, will present a compendium
of important recent cases of interest and with Judge
Patricia C. Williams will discuss Avoidance of Transfers
and Property of the Estate.
If you represent debtors in possession, Chapter 7 or
11 trustees, other debtors in business, or employees of
debtors, you will want to learn how BAPCPA has affected ERISA laws. Juliane Majette, My Hoang and Fara
Goodwin of the U.S. Department of Labor Employee
Benefits Security Administration will explain how to
keep yourself and your clients out of trouble.

Externs Chosen

The externs have been chosen for next year.
John D. Tenert, a graduate of the University
of Nevada, Reno, Nevada, and presently a
second year student at Gonzaga University
School of Law, will be the extern for Judge Williams. John is scheduled to graduate from law
school in May of 2009. Nicholas J. DeSelle,
a graduate of Washington State University and
presently a second year student at Gonzaga
University School of Law, will be the extern
for Judges Kurtz and Rossmeissl. Nicholas also
is scheduled to graduate in May of 2009. They
will begin their duties in August of this year.
Congratulations to both of you!

Other presentations will include Privilege, Confidentiality and Candor to the Court by Jane Pearson;
Coping with Discovery Problems by Magistrate Judge
James Hutton; Consumer Mortgage Issues: Scams &
Cures by Judge Frank L. Kurtz and Fred Corbit; a UCC
Update by Professor Steve Sepinuk; a Ninth Circuit
Case Law Update by Professor Sepinuk and Mary
Jo Heston; and the Bench/Clerk/Trustee/Bar meeting
with Bev Benka, Jake Miller, Magistrate Judge Hutton,
Judge Rossmeissl, Judge Kurtz, and Judge Williams,
moderated by Gary Farrell.
The program at Sun Mountain Lodge, Winthrop,
Wash., will provide seven (7) hours for general CLE
credit as well as one (1) hour of Ethics CLE credit.
Make reservations now by calling Sun Mountain
Lodge at (800) 572-0493, or Central Reservations at
(800) 422-3048.
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Ch. 13 Trustee’s Report Election Results
As we reported last month, Mike Todd has assumed
the duties of Attorney in the Office of the Chapter 13
Trustee. He is tasked with handling most of the cases
that are assigned to Judge Kurtz. What we did not
report last month is that Jeff Thimsen has taken over
Mike’s former duties and now has the title of Operations Manager.
As of the end of February there are slightly more than
3,500 active Chapter 13 cases in this District. Of those
cases 274 were unconfirmed. Of the 274 unconfirmed
cases 231 were less than 45 days old, 25 were 46 to
90 days old and 18 were more than 91 days old. Our
disbursements in the month of March included approximately $1,520,000 to secured creditors, approximately
$94,000 to priority creditors, approximately $660,000
to unsecured creditors and approximately $134,000 to
attorneys. Disbursements for our fiscal year-to-date
(October 1 through March 31) total approximately
$12,873,000. This puts us on a track to disburse approximately $25,750,000 for the entire fiscal year. In
FY ’07 we disbursed approximately $27,772,000. As
you can see, even as filings are beginning to creep
upwards slightly our disbursements are continuing to
decline.
Dan Brunner, Chapter 13 Trustee

New Acting Trustee
for Region 18

On February 3rd, 2008, Robert D. “Jake” Miller was
appointed Acting United States Trustee in Region 18
by United States Attorney General Michael Mukasey.
Region 18 encompasses Alaska, Oregon, Washington,
Idaho and Montana. Jake intends to maintain his office
in Seattle, traveling to Spokane for weekends. He will
be retaining his position as Assistant United States
Trustee for the Eastern District of Washington. Gary
Dyer, Senior attorney for the District, will be running the
Spokane office and will be appointed Acting Assistant
United States Trustee. Jake expects to serve until the
next United States Trustee is appointed. Since it is a
political appointment it may take up to a year after the
new administration is elected for the appointment to
take place. Congratulations, Jake! And I don’t believe
he will be a stranger to us as he plans to spend a week
each month in the Spokane office.
Gary T. Farrell
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We have the results of the recent election for the Board
of Directors of the Bankruptcy Bar. For Spokane County
Position No. 3, Elizabeth McBride is the new Director. This is the second time that she has served on the
Board. She replaces Bev Benka, who resigned when
she became the Clerk of Bankruptcy Court.
For At-Large Position No. 1, Patrick J. Morrissey
was re-elected.
For Yakima Region Position No. 2, James P. Hurley
was elected. He also has served on the Board of Directors in previous years. He assumes the position of
Roger Bailey who was not able to run for office again
as the board has term limits and he served two terms
consecutively.
The Board of Directors appointed Jan Armstrong to fill
the remaining term of Terry Preszler for the Tri-Cities,
etc. No. 2 Position. Terry resigned his position some
time ago. Jan’s position will come up for election in
2009. Jan also has served previously on the Board.
We express our gratitude for the departing directors
Bev Benka, Roger Bailey and Terry Preszler. We also
congratulate the new members of the Board of Directors. They will bring much experience and history to
the board. The new members will be assuming their
position in June at the Sun Mountain Seminar.
Gary T. Farrell

Submission Guidelines

Attention to these guidelines will save time and
money in the production of NOTES:
•	Always use “Title Case” for headlines and section headers, never “ALL CAPS.”
•	Never use tabs or spaces to indent.
•	Only one space after period (.) or colon (:); only
one Return at the end of each paragraph.
• Proof-read carefully.
• Save in Word (.doc) format (but NOT Word
2007). If you use WordPerfect, save as .rtf.
•	For extra safety, ZIP file before sending.

From the Clerk

By Beverly A Benka, Clerk of Bankruptcy Court,
with contributions by Dianna Cunningham, Kerrie
Landrum, Shannon O’Brien, Denise Schuster,
and Dee Sindlinger.
Office Hours
The Clerk’s office is now open to the public 8:30 a.m.
to 4:30 p.m. Monday through Friday except federal
holidays.
Statistics
Bankruptcy filings for the Eastern District of Washington are up 15% for the first quarter of 2008 over 2007.
This continues an upward trend that began in 2007
when filings increased 27% for the year. There were
1,084 total filings through the first quarter in 2007 and
1,249 for the same period in 2008. Although nationally
bankruptcies were up 40% in 2007, the growth curve in
the Eastern District, while steady, continues at a more
moderate pace. Chapter 7s make up about 74% of the
filings and Chapter 13s continue to represent about
26%. A total of six Chapter 11s were filed during the
first quarter. No Chapter 12s were filed.
New Order Submission Process
In early April the Clerk’s office implemented a new
order submission process within CM/ECF. Once a
user is in CM/ECF and has filed a Request for Entry
of Order form the Utilities menu provides a link to the
Order Submission program under the WAEB Utilities
heading.
Electronic Noticing
Over the next few months the court will be contacting
all registered CM/ECF users to update their accounts
in an effort to implement electronic noticing. Eventually all registered CM/ECF e-mail recipients will be
removed from the Bankruptcy Noticing Center (BNC)
mailing list. As a result, registered CM/ECF users
will only receive notices via electronic transmission,
with one exception: The Notice of Bankruptcy Filing,
Meeting of Creditors & Deadlines (commonly known
as the 341 notice) will continue to be sent through the
BNC because it contains the debtor’s full social security number. The elimination of paper notices should
reduce the confusion generated by duplicate notices
received via first-class mail and electronic transmission.
Debtors, creditors and other parties not registered as

CM/ECF users will continue to receive all notices (in
paper) through the BNC.
Local Rules Committee Membership
In 1997 the court established a Standing Advisory Committee to serve as a method whereby the court could
get input from members concerning topics of mutual
interest. This committee also serves as the Local Rules
Committee, which is required in the local rules process.
Some of the seats on this committee are ex-officio and
others are rotating.
The Committee meets as necessary, historically three
times each year: in the fall in Spokane, in the spring in
Yakima and at the annual Bankruptcy Bar Association
seminar held at Sun Mountain Lodge in June. The court
reimburses members’ expenses within limits.
The committee has become a vital part of the court’s
operation and the judges have found it to be an invaluable source of assistance. As a result of the activities
of this committee and its sub-committees and working
groups many beneficial changes have been made.
Two positions with two-year terms will be open in
June: Panel Trustee and Lawyer Representative (out of
district). If you are interested in a position please submit a letter of interest no later than May 28 to Clerk of
Court, U.S. Bankruptcy Court, P.O. Box 2164, Spokane,
WA 99210-2164 or via facsimile to 509-353-2417. The
letter should contain some background information that
you believe will be helpful to the judges, who make
the appointments.
Local Rules Committee Meeting
The next meeting of the Local Rules Advisory Committee will be held at Sun Mountain Lodge on June 12.
If you have any suggestions relating to the local rules
please send them to: Clerk of Court, U.S. Bankruptcy
Court, P.O. Box 2164, Spokane, WA 99210-2164 or
via facsimile to 509-353-2417.
Transcripts
In September 2007 the Judicial Conference established
a policy on transcripts of bankruptcy proceedings
available on PACER. Under this policy transcripts that
have been ordered by a party and produced by the court
reporter or transcriber are delivered to the Clerk’s office
for public inspection for 90 days. During this time a
Continued on Page 4
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From the Clerk (cont’d)

copy of the transcript may be purchased from the court
reporter or transcriber. A docket entry in PACER will
provide the contact information for the court reporter
or transcriber. After the initial 90-day period PACER
customers will be able to view, print and download
transcripts at the rate of $.08 per page.
Redaction of Transcripts
Pursuant to the Judicial Conference policy on privacy,
attorneys have five business days after a transcript is
delivered to the Clerk to file a Request for Redaction of any personal data contained in the transcript,
i.e. Social Security numbers, financial account data,
names of minor children, dates of birth and home addresses. After filing the Request for Redaction items
to be redacted should be delivered to the transcriber
within 21 days.
Digital Audio Pilot Launched
Two bankruptcy courts are participating in a one-year
pilot project to make digital audio recordings of proceedings publicly available on-line through PACER.
The U.S. Bankruptcy Court for the Northern District of
Alabama has integrated their recording and Case Management/Electronic Case Filing (CM/ECF) systems to
make some audio files available on the Internet.
PACER customers can listen to digital recordings of
hearings by selecting a docket entry from the Docket
Report that contains the audio icon as reflected in the
sample. If audio access becomes permanent, usage and
cost information gathered during the pilot will be used
to determine an appropriate fee.
CM/ECF News
New Version of CM/ECF. Version 3.2 of CM/ECF is
expected to be released early this summer in the court.
The changes include:
• a cascading menu system
• an option to search menus and docket events
• event searches during docketing
• case number look-ups in docketing, reports, queries
and utilities
• transcript restriction for 90 days to parties not purchasing such transcript
• option to display pdf headers
Summary Report of ECFActivity. A new report has
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been developed to provide CM/ECF e-mail recipients
assurance they have received all electronic notices
from the court. The report, Summary of ECF Activity,
is available in the Reports Menu.
Summary of Schedules. With a recent upgrade to
CM/ECF, a new page appears when opening a case or
amending schedules called the Summary of Schedules
page. Users are asked to enter the totals from Schedules
A, B, D, E, F, I, J, Form 22 and Form 6 in the boxes
provided and should ensure all fields are completed
before saving.
Notice of Electronic Filings. Previously any recipient of a Notice of Electronic Filing (NEF) was allowed
one view of the referenced documents without incurring PACER charges. Now only participants in the
case (parties and attorneys) are provided a view at no
charge while others accrue PACER charges. The NEFs
received from cases listed in the “Send Notices for these
Additional Cases” section of the Email Information
Screen will accrue PACER charges. It is the attorney’s
responsibility to remove cases in which he/she is not
actively involved. Otherwise he/she will continue to
receive notices and will accrue charges for accessing
such. Here is how:
• Log into CM/ECF using an ECF filer login.
• Select the Utilities menu item.
• Select “Maintain Your Account.”
• Select “Email Information.”
• Remove the check mark for “Send notices for these
additional cases.”
• Click on “Return to Account Screen.”
• Click on “Submit.”
Dial-Up Access No Longer Available
The Judicial Conference, at its March 11, 2008, session, amended the Electronic Public Access (EPA)
Fee Schedule for the appellate, district and bankruptcy courts, the United States Court of Federal
Claims and the Judicial Panel on Multidistrict Litigation. The fee schedule was amended to eliminate
any reference to dial-up access because the current
versions of CM/ECF and PACER no longer provide
direct dial-up remote access. The fee schedule change
is effective immediately.

Transition: Charles T. Morbeck (1916-2007)
Charles Morbeck, or “Charley,” as he was known locally, passed away December 30, 2007. Charley was
born June 10, 1916, in Coeur d’Alene, Idaho. As a
young boy he lived for a short while in Sunnyside,
Washington, before moving to Wallace, Idaho, where
he helped his father and brother in the grocery business. In high school he played football and ran track.
He enrolled at the University of Idaho and in 1941
earned a B.A. in business.
Charley and Eleanor Rohrer were married in Coeur
d’Alene on December 20, 1941. A daughter, Connie,
was born in December, 1942.
When World War II broke out Charley was accepted
into Officers Training School and received a commission into the U.S. Navy. He served on the West Coast,
particularly in Alaska, until the War ended.
Upon returning from the war he enrolled at Gonzaga
Law School. Soon after graduation Charley and Eleanor
moved to the Tri-Cities area where he practiced law

until he was in his seventies. Charley’s practice included
personal injury work, some criminal and family law.
He pioneered a pro-bono program in the Tri-Cities long
before that became fashionable. Of particular interest
to the bankruptcy bar is that he served as a Chapter 7
trustee for many years. Charley was a somewhat
colorful personality with a reputation for being able
to discover unlisted assets. The late Judge L. Warden
Hanel said of Charley that he could “smell out those
assets.” On the other hand, Charley could be somewhat
impatient with the requirements of modern practice.
Ted McGregor, our Clerk for many years, has often
related the time he had to explain to Charley that he
could not get a certain order signed until he had given
notice the MML. Charley’s response reportedly was
“I don’t want to give notice. Someone might object!”
Our community is poorer for the loss.
Gregory A. Beeler, Attorney and former Partner

18th Annual

Bankruptcy Seminar & Retreat
June 13–14, 2008
Sun Mountain Lodge
Winthrop, Washington
with Samuel K. Crocker,

President-Elect, Nat’l. Assn. of Bankruptcy Trustees
7 hours General CLE credit, 1 hour Ethics CLE credit
Reservations: Sun Mountain Lodge, 800-572-0493
or Central Reservations, 800-422-3048
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U.S. Trustee’s Notes

Pondering Review of Debtor’s Schedules and Other Initial Paperwork
The United States Trustee reviews the debtor’s initial
paperwork in 100% of all chapter 7 cases. The chapter
13 trustee does the same for all chapter 13 cases.
In far too many cases the initial paperwork filed by
debtors provides inconsistent information. For example,
the present income of the debtors is listed in Schedule I
as a monthly amount. The historical income is listed in
the SOFA Item 1 as an annual or year-to-date amount.
The payment advices show the historical earnings for
the last sixty days and often year-to-date amounts.
How consistent should those expressions of income
be? Depending on the debtors’ situation (if no recent
change in employment) should the income stated on
Schedule I be consistent with the income stated in the
payment advices? What are the risks to your client if
the client gives inconsistent answers under the penalty
of perjury?
You know the client must bring the most recent tax
return and the relevant bank statement(s) to the meeting of creditors. To protect and advise your client do
you need to know what those documents reveal to the
trustee? Before the petition and schedules are signed
and filed?
If the debtor has made the mortgage payments and auto
financing payments and intends to exempt and retain
that respective property should the payments made in
the ninety days before the petition be listed in SOFA
Item 3? Doesn’t that tell the creditor some important
information, i.e., the debtor is current and intends to
remain so? Or should you allow the software to default
to the answer of “None” while having your client sign
the document under the penalty of perjury?
If your client believes contributions to a charitable
institution is an important part of life and lists such a
payment in Schedule J is the historical giving captured
in SOFA Item 7 to be ignored? Should you allow the
software to default to the answer of “None” while having your client sign the document under the penalty
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of perjury?
The client expresses the amount of compensation
paid in contemplation of or in connection with the
bankruptcy case in SOFA Item 9. You express how
much compensation you were promised and paid, and
for what services, in your 2016b disclosure. Shouldn’t
your understanding of the compensation you have
received be consistent with the debtor’s statement,
under the penalty of perjury, of what the debtor has
already paid?
Schedule J captures the debtor’s expenses on a
monthly basis. Often mortgage and auto payments are
listed in that schedule. Should the payment be listed
in Schedule J if the debtor intends to surrender the
property? Should the payment be listed if the debtor
did not make any payments in the ninety days before
filing the case and intends to surrender the property?
If the schedules and statement of financial affairs are
internally inconsistent or do not coincide with the other
information in other required and filed documents, do
you have any liability for allowing the documents to
be filed?
You charge a low price for Chapter 7 services. Does
that change the quality of the services you provide?
All of the above questions are questions the United
States Trustee must consider when deciding the reasonable value of the attorney’s services under section 329
and the reasonableness of the attorney’s investigation
under sections 707(b)(4)(b) and ( c). We urge attorneys
to ask these questions of themselves when considering
their own intake practices.
Gary W. Dyer, Acting Assistant U.S. Trustee
for the Eastern District of Washington

Deadline for Next Issue:
August 15, 2008

Editor’s Corner:
Paying for the ‘Sins of our Fathers’
By Gary T. Farrell
A year ago I wrote a column entitled “The Elephant
at My Parish.” It was an attempt to give a glimpse of
St. Peter’s parish located on the lower South Hill in
Spokane on the verge of the Diocese beginning to pay
on its bankruptcy settlement. This article, being written a year later, is an attempt to share a view of what
one parish is going through in paying its share of the
bankruptcy settlement. As you will see, it has not been,
and is still not, easy. Our Pastor, Fr. Joseph Bell, kindly
consented to share the details of our journey.
St. Peter’s Parish has approximately 900 registered
families with a great diversity of income levels. Of
those 900 families, 300 seldom, if ever, contribute.
300 families will contribute several times a year, e.g.
Christmas and Easter. The remaining 300 families
contribute on a regular basis and therefore the provide
the bulk of the support.
The Diocese of Spokane assigned each parish an
amount which it is expected to contribute to pay off the
settlement. St. Peter’s was given the amount of $384,282
to satisfy. As of March 23rd, 2008, 199 families have
either pledged or paid towards that goal: $281,898 has
been pledged, and $189,315 of that has been paid. Fr.
Bell stated that the Parish success rate in payments/
pledges ranks about the lower-middle in comparison to
the other parishes in the Diocese. In order to make the
necessary final payment to the settlement fund by the
end of last year the Parish borrowed $250,000 under
a five-year note. Payments on that note are $4,853.64
per month.
About a year before the Diocese filed its bankruptcy it
launched a Seminary Drive for $10,000,000. $3 million
was for the construction of a new seminary building,
$4.5 million was for an endowment fund to fund the
annual expenses of the seminary and $2.5 million was
to fund the year’s expenses of Diocesan charities and
projects. The drive was completed in about six months,
with St. Peter’s meeting its goal of $420,000 within

that time line. In fact it exceeded its goal by $65,000,
which amount will be used to finish the construction
of the parish hall.
By comparison, the settlement drive is lagging.
The Settlement Drive began in earnest about May of
2007, almost a year ago. Unlike the Seminary Drive
that completed in six months, after 11 months we are
about half way to completion. Noting the comparatively
slow pledge/payment rate, I asked Fr. Bell if there has
been resistence to the effort. He stated that several
families informed him that they would increase their
contributions to the Parish but at the same time would
not contribute to the Settlement drive.
The settlement with the victims also required the
Bishop to go to each parish and inform the parish
as to the number and identities of the perpetrators
of sexual violations with regard to each parish. The
Bishop recently did appear at our parish to do so. He
did not speak at any or all of the regularly scheduled
Sunday Masses but in a parish meeting attended by
only seven members. The advertisement of the event
was low key, to be sure.
In short, this has been, and is, a difficult time for our
parish. Only God knows that these years have been a
miserable time for the victims. But for the victims,
and the parish, there is the hope of healing, and the
opportunity to move on.

Save These Dates!
June 13–14, 2008

18th Annual Bankruptcy
Seminar and Retreat
Sun Mountain Lodge
Winthrop, Washington
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Changes to Discovery Rules Wrought
by this Electronic Age
Compiled by Ian Ledlin1
Many changes the Federal Rules of Civil Procedure
became effective on December 1, 2006.2 These changes
focus on how electronically stored information (ESI)
is treated in discovery and other related phases of
litigation. These rules are all applicable in adversary
proceedings and all but Rule 16 are applicable in contested matters.
FRCP 26 (General provisions
governing discovery)
FRCP 26(a)(1)(B) requires that a party must disclose
ESI that supports its claims and defenses without waiting for a discovery request. (This applies to adversary
cases, but not to contested matters.)
FRCP 26(b)(2) requires the court to consider burdens
relating to production of ESI.
FRCP 26(b)(2)(C) requires the court to control the
amount of discovery, how it is obtained, and to shift
the burden of expenses of producing it to the requesting party.
FRCP 26(b)(5)(B) allows a party who inadvertently
produced information that is subject to a claim of
privilege or protection to notify the other party and the
other party must return it, destroy it or sequester it until
the court can rule on whether the claim of privilege or
1 Ian Ledlin is a partner in the Spokane Law Firm of
Phillabaum, Ledlin, Matthews & Sheldon PLLC.
2	Rule 26, along with other Federal Rules of Civil Procedure,
was further amended, effective December 1, 2007. These
changes primarily, but not entirely, affect the formatting of the
Rule.

protection is justified. This rule applies to all discovery
and is not limited to ESI.
FRCP 26(3) requires parties to include in their proposed discovery plan methods of dealing with issues
relating to disclosure of ESI.
FRCP 34 (Production of
documents and things)
FRCP 34(a) permits discovery of ESI.
FRCP 34(b) permits the requesting party to specify
the format in which ESI is to be produced.
FRCP 34(b)(b)(ii) requires the responding party to
produce ESI in its native format (which must be reasonably usable) if no format is specified.
FRCP 37 (Failure to make
discovery; sanctions)
FRCP 37(f) limits the ability of a court to impose sanctions for failing to produce ESI that has been lost due
to routine good faith operation of the system.
FRCP 45 (Subpoenas)
FRCP 45(a)(1)(C) permits discovery of ESI and permits
a party to sample ESI.
FRCP 45(a)(1)(D) permits a party to require that ESI
be produced in a specified format.
FRCP 45(d)(2)(B) allows a party to claim privilege
or protection after the information has been released.
This Rule follows procedures similar to those set out
in FRCP 26(b)(5)(B).

RELATIONSHIPS BETWEEN BANKRUPTCY RULES
AND FEDERAL RULES OF CIVIL PROCEDURE
Bankruptcy Rule

FRCP

7016

16

Pre-trial procedure; Formulating Issues

7026

26

General provisions governing discovery

7034

34

Production of documents and things

7037

37

Failure to make discovery; sanctions

9016

45

Subpoena

9014(c)

8 • EWB NOTES XIX.2 • SPRING 2007

Topic

Applies many adversary rules to contested matters

BANKRUPTCY BAR ASSOCIATION

Summary of Checking Account Transactions 1/1/08 - 4/10/08
INCOME/EXPENSE
INCOME
Dues-Lawyers .............................. 3,435.00
Dues Support staff .......................... 385.00
----------TOTAL INCOME ................................. 3,820.00
EXPENSES
2008 Sun Mountain-2008 ...................... 145.19
Ballots ...................................... 32.56
Board Solicitations .......................... 31.29
Donation .................................. 1,000.00
Member Solicitations ......................... 58.60
Newsletter .................................. 875.71
Organization-Misc ........................... 501.73
----------TOTAL EXPENSES ............................... 2,645.08
----------TOTAL INCOME/EXPENSE ......................... 1,174.92
===========

Checking Account Book Balance: April 10, 2008:

$2,578.96

Checking Account Bank Balance: March 31, 2008:

$3,090.69

Savings Account Bank Balance: March

2007:

$16,651.07

2007 Member Count December 31, 2007:

240

2008 Lawyer Member Count April 10, 2008:
2008 Support Member Count April 10, 2008:
2008 Total Member Count April 10, 2008:

157
23
180

EWB NOTES XIX.2 • SPRING 2007 • 9

‘Trusteeism’ and the Diocesan Bankruptcy
History painted the backdrop to an essential issue facing
the Bankruptcy Court in the matter of the Catholic Diocese of Spokane. Simply and starkly, the sexual abuse
claimants sought compensation from the parishes of
the Diocese, as well as the Diocese itself, maintaining
that the parishes were in fact part of the Diocese.
Bishop William S. Skylstad insisted that although
legal title for most of the parishes might be in the
“Bishop of Spokane, Corporation sole”(or variations
of the same), he was simply holding the property in
trust for the various parishes, and ownership of those
parishes resided with them.
The issue has long bedeviled the Catholic Church
in the United States and continues to be an issue today as diocese after diocese faces possible or actual
litigation.
There were few Roman Catholic priests in early
colonial America. The United States’ first Catholic
bishop was John Carroll who was ordained the first
bishop of Baltimore in 1790. Necessity being the
mother of invention, colonial Catholics, few in number
in comparison to their Protestant neighbors, faced the
fact of no priests, churches or dioceses. They built their
own churches. When they completed that task they
either had to convince a priest to come and minister to
them or, in the alternative, find other ways to worship,
conduct prayer meetings and provide for the religious
instruction of their children.
To establish their own legal entity the parishes usually
elected a board of trustees from among their members.
The board then sought incorporation under the laws
of the various Colonies or States. The trustees then
exercised control of the parish property and assets for
the benefit of the rest of the members of the parishes.
As the years passed and dioceses formed the bishops
of the newly formed dioceses encountered parishes
accustomed to running their own business matters.
They were not accustomed to this kind of Catholic
congregationalism or “ecclesiastical democracy.” The
parishes were used to such as their Protestant neighbors
had arrived at much the same destination.
Tensions were bound to arise and arise they did. A
bishop would assign a priest to a parish and the parish
might not appreciate his choice. The trustees used the
absolute control of the parish property and finances
10 • EWB NOTES XIX.2 • SPRING 2007

to reject the priest and then seek to employ a priest
on their own. Soon the North American bishops were
lamenting the problem of “lay trusteeism.” The period
of 1815 through 1830 was the period of most intense
controversies between the “trustee” parishes and the
Bishops.
The structure of the Catholic Church has always been
hierarchical, with all power ultimately in the Bishop
of Rome, the Pope. However, the Bishops, delegated
power by the Pope, have exercised that same absolute
power over their various dioceses and flocks. Democracy has no place in determining their power. Thus
the inevitable happened. In 1829 the First Council of
Baltimore passed legislation opposing lay ownership
of church property. That episcopal authority, which has
few checks upon it, continues today.
The tensions have not disappeared. On December 16, 2007, St. Louis Archbishop Raymond Burke
excommunicated a priest and the board of directors
of a traditionally Polish parish (St. Stanislaus Kosta)
that resisted his efforts to put the parish’s property and
assets under his control. On March 16 of this year,
Archbishop Burke again excommunicated two board
members elected to replace those previously excommunicated. And as far as I know, the parish proceeds
on, unbowed. I am afraid that if the Archdiocese of
St. Louis decides to file bankruptcy the diocese will
have a tough time taking the position that the various
parishes do not belong to the diocese.
As most of our readers know, in the bankruptcy of the
Diocese of Spokane the issue of diocesan ownership
of the property of the various parishes went through
litigation, the details of which we well not recount
here. However, the various parishes of the Diocese
have each decided to incorporate, to establish a clear
legal existence separate from the Diocese. The parishes
of the Diocese of Spokane have filed incorporation
documents with the Secretary of State for the State of
Washington. In light of the history of the United States
Catholic Church outlined briefly above these documents are significant and are examples of just a few
of the United States dioceses where the parishes are
incorporating. You can obtain a copy of the documents
by requesting them at GaryTFarrell@comcast.net.
Gary T. Farrell, Editor

The Nuts & Bolts of Reaffirmation Agreements
By Ian Ledlin
If the debtor is represented by a lawyer in negotiating the reaffirmation agreement the agreement does
not need to be approved by the court but is subject to
review for a presumption of undue hardship unless the
creditor is a credit union.
If the debtor is not represented by a lawyer in negotiating the reaffirmation agreement the court must approve the agreement if the debt is secured by personal
property, even if the lender is a credit union.
There is a presumption that a reaffirmation agreement will cause an undue hardship upon the debtor.
Even though the court does not approve a reaffirmation
agreement it does determine whether or not an undue
hardship will occur. The court will determine whether
the debtor can afford to make the payments under the
reaffirmation agreement. If there is no undue hardship
the court will issue a document that so states.
If the court does determine that an undue hardship
will occur as a result of the reaffirmation agreement
it will issue a document that so states, give the debtor
and the creditor notice of that determination and will
provide a limited time to request a hearing. If no hearing
is requested, or if after a hearing the court determines
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an undue hardship, the reaffirmation agreement will
be disapproved.
Some helpful hints for reaffirming debts:
1.	Properly complete the Statement of Intent. “Retain
and pay” is no longer an option.
2. Begin reaffirmation negotiations early. If not done
by the discharge date it will be too late.
3. Make certain that the difference between the income
and expenses is sufficient to fund the reaffirmation
agreement.
4. If the income and expenses shown on the reaffirmation agreement are different than on Schedules I and
J the debtor may be required to explain why.
5. Make certain both the debtor and the creditor have
signed the reaffirmation agreement.
6. If the debtor’s lawyer cannot certify that the reaffirmation agreement does not impose an undue hardship
upon the debtor the lawyer’s certification is excused
by Local Rule 4008-1(b), which permits the lawyer
to file a separate document stating that she or he did
not assist the debtor in negotiating the agreement.
The debtor must file a request with the court that the
reaffirmation agreement be approved.

Questions for the
Judges Panel

We will be having a Judge’s panel at Sun Mountain on
June 13. The Panel consists of the three Bankruptcy
Judges of the Eastern District of Washington, Magistrate
Judge James P. Hutton, Clerk of Bankruptcy Court Bev
Benka and Jake Miller, Acting U.S. Trustee for Region
18. We need questions for them. Please submit them to
me at GaryTFarrell@comcast.net. If you do not plan
of being at the Sun Mountain Seminar please submit
your questions anyway. It is our intention to have a
regular section in future Notes where your questions
will be submitted to the appropriate responder and his
or her answer provided; your question will be answered
there.
Gary T. Farrell, Editor
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