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President’s Corner
By Thomas J. Atwood

the last meeting of the Bankruptcy Bar association was 
held on June 16, 2007, after the sun Mountain confer-
ence. i want to thank outgoing president Bev Benka 
for her efforts during the previous year. Fortunately, 
she remains a Director through June of 2008. 

the next meeting of the Bankruptcy Bar association 
is tentatively scheduled for December 5, 2007. items 
on the agenda include the budget for 2008.

the association sponsored a seminar on recent 
developments in bankruptcy law in richland on 
september 26, 2007. special thanks go out to kevin 
o’rourke for chairing the committee in charge of the 
seminar. the seminar was attended by 49 people plus 

nine speakers. Final accounting numbers are printed 
in this issue of notes.

there will be an opening on the association’s Board. 
one of the members resigned, primarily because he has 
chosen to no longer practice any bankruptcy law. post 
Bapcpa there have been several attorneys who have 
chosen to move their practices to other areas.

As this is my first column, let me tell you a bit about 
myself. Bankruptcy is a bit less than half of my prac-
tice, and the bulk of that practice is in chapter 13. i 
am primarily a debtors’ attorney, although i do some 
creditors’ work as well. i look forward to the next year 
as the Bankruptcy Bar association continues to deal 
with Bapcpa.

Ted McGregor, 
Clerk of Court

By Gary T. Farrell
on February 1, 2008, theodore “ted” Mcgregor 
will work his last day as the clerk of the Bankruptcy 
court for the Eastern District of Washington. it will 
be the end of 28-plus years he has served in that 
position. In fact, Ted was the first Bankruptcy Clerk 
for the Eastern District.

Very few of the present members of the bar practiced 
under the Bankruptcy act of 1898. unfortunately, 
those who did are beginning to constitute a shrink-
ing group similar in age and number to our Vietnam 
veterans. they do provide younger practitioners an 
occasional story and bit of history that makes one 
wonder just how cases were handled and settled. But 
then, those who appeared before Judge L. Warden 
hanel probably had a pretty good idea.

Continued on Page 26
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Ch. 13 Trustee’s Report
as i am sure you are all now aware, Bev Benka will 
be leaving the office of the Chapter 13 Trustee to 
become the clerk of united states Bankruptcy court 
for the Eastern District of Washington following the 
retirement of ted Mcgregor. While the exact date is 
not yet certain, we anticipate Bev’s departure will be 
some time in late December. When Bev leaves, Mike 
todd, currently Manager of case administration, will 
be promoted to staff attorney to assume Bev’s duties. 
While Bev will be sorely missed in this office, we 
certainly wish her well in her new position and look 
forward to working with her in the future.

For the fiscal year ending September 30, 2007, the 
Office of the Chapter 13 Trustee disbursed approxi-
mately $27.7 million, which included $13.1 million 
to secured creditors, $2.3 million to priority creditors, 
$8.9 million to unsecured creditors and approximately 
$1.5 million to debtors’ attorneys. For the month of 
October 2007, which is the first month of Fiscal Year 
2008, the chapter 13 trustee disbursed approximately 
$1.9 million including $920,000 to secured creditors, 
$118,000 to priority creditors, $607,000 to unsecured 
creditors and $110,000 to debtors’ attorneys. While one 
month is not necessarily a good forecast of how the rest 
of the year will look, amortizing october’s disburse-
ments over the next twelve months suggests the office 
is on a track to disburse approximately $25.6 million 
for Fiscal Year 2008. Currently the office has approxi-
mately 3,400 active chapter 13 cases pending and as 
of the end of September 276 cases were unconfirmed 
of which 259 were less than 90 days old.

Dan Brunner, Chapter 13 Trustee

2007 Fall Seminar 
Income & Expenses

revenue $ 3,705.00
promotion (403.38)
Facilities (550.00)
refreshments* 0.00
Books (1,256.58)
rooms & travel (678.63)
cLE (97.00)
Net $    719.41

*Waived by hotel.

2007 Sun Mountain  
Income & Expenses

revenue $ 14,740.00
promotion (718.92)
Facilities (346.79)
Breakfast1 (2,886.23)
Banquet2 (4,521.59)
speaker rooms3 (3,225.95)
speaker travel (1,862.77)
Books (1,154.83)
cLE (187.00)
Miscellaneous (28.23)
Net $     (222.31)

1 includes beverage & food at breaks
2 includes speaker-comp’d banquets
3 rooms & travel include extern

2008 Budget for the  
Bankruptcy Bar Association  
of the Eastern District of Washington
Projected Income Amount
Dues (250 members) $ 6,250.00
interest 40.00
annual seminar (sun Mountain) 15,000.00
Fall seminar 4,000.00
transfer from reserves 6,460.00
TOTAL INCOME: $31,750.00
Projected Expenses Amount
newsletters (3) 5,200.00
Membership solicitation 300.00
annual seminar (sun Mountain) 15,000.00
Web site development & maintenance 3,000.00
general organization Expenses*  1,000.00
East-West Judicial conference** 750.00
Judge hanel Extern scholarship 2,000.00
Fall seminar 3,500.00
other projects 1,000.00
TOTAL EXPENSES: $31,750.00

*general organization Expenses. include income tax 
preparation, Board meeting lunch at sun Mountain, annual 
corporate filing fee, Post Office Box rental, and other 
miscellaneous expenses.

**East-West Judicial conference. Expense reimbursement for 
designee’s attendance.

(approved 12/5/07)
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Submission Guidelines
Attention to these guidelines will save time and 
money in the production of NOTES:
• always use “Title case” for headlines and sec-

tion headers, never “aLL caPS.”
• never use tabs or spaces to indent.
• only one space after period (.) or colon (:); only 

one Return at the end of each paragraph.
• Proof-read carefully.
• Save in Word (.doc) format (but noT Word 

2007). If you use WordPerfect, save as .rtf.
• for extra safety, ZIP file before sending.

New Clerk Chosen
the Bankruptcy Judges for the Eastern District of 
Washington have chosen the successor to clerk of 
Bankruptcy court ted Mcgregor whose last day will 
be February 1, 2008. their choice is Beverly a. Benka, 
known as “Bev” to the bankruptcy community.

Bev is a graduate of Fort Wright college of the holy 
names in spokane (1980) and gonzaga university 
school of Law (1994). after two years of private practice 
she clerked for Bankruptcy Judge John M. klobucher 
(1996-1999). since 1999 she has been staff attorney 
for the Office of U.S. Trustee in Spokane, Washington. 
congratulations Bev!

Gary T. Farrell

From the Clerk
By Ted McGregor

Filing Fees
11 USC 1930 establishes various filing fees to be paid 
to the clerk of court upon commencement of a case 
under title 11 and includes various additional fees 
prescribed by the Judicial conference pursuant to 
11 USC 1930(b). These fees are due on filing unless 
they are waived, allowed to be paid in installments 
or postponed.

the administrative procedures for Filing, signing 
and Verifying Documents by Electronic Means, which 
may be found on the court’s web site, provides that 
“Bankruptcy filing fees are to be paid through the 
payment process within the cM/EcF system using 
a debit or credit card and are due on filing”and that 
“the payment process within the cM/EcF system 
permits the payment of fees to be paid at the time of 
actual filing or batch payment at the end of the day 
of the filing. Fees not paid at the end of the day are 
delinquent.” this provision further provides that “a 
filing party who has delinquent fees may be “locked 
out” from further electronic filing except for access 
to pay the delinquent fee.”

particular attention should be paid to FrBp 1006 
which requires each petition to be accompanied by the 
filing fee, except where a petition to pay in installments 
or, in Chapter 7 cases, a petition that the filing fee be 
waived, is also filed. Although petitions are techni-
cally able to be submitted and received electronically 

by the court without the above requirements having 
been met, this does not necessarily mean that they are 
“filed.” 11 USC 302, 303 and 310 require the filing 
of a petition with the court; the Fee compendium, is-
sued by the Administrative Office of the United States 
courts, provides that no authority exists for a petition 
to be designated as “filed” unless accompanied with 
the fee or requisite petition.

Service and Notice
FrBp 2002 requires that “notice” be provided for cer-
tain actions and events. this is to be distinguished from 
the “service” required for adversary proceedings and 
contested Matters. notice is most often accompanied 
by an appropriate opportunity for objections as set out 
in 11 usc 102. LBr 2002-1 is the principal local rule 
concerning “notice.” generally notice is required to be 
by mail, except that notice by electronic transmission 
is permitted in some situations by FrBp 9036. in some 
courts the request described in FrBp 9037 relating to 
electronic notice is included as a part of the process 
of obtaining an EcF password. this does not apply 
to the Bankruptcy court for the Eastern District of 
Washington. appropriate notice in the Eastern District 
is by mail.

service, as is required for adversary proceedings 
and contested Matters, is governed by FrBp 7004. 
When service is by First class Mail, pursuant to FrBp 
7004(b), strict compliance with the rule is essential. 

Continued on Page 4
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From the Clerk (cont’d)
particular note should be paid to sub-paragraph (b)
(3) concerning service of corporations and partner-
ships as well as sub-paragraph (h) concerning service 
on insured depositories, as defined in Section 3 of the 
Federal Deposit insurance act.

proposed ex parte orders are returned to the pre-
senting party as procedurally deficient where compli-
ance was not found. at the time that a request for 
Entry of order granting Motion (Local Form 9013) 
is prepared relating to an adversary proceeding or 
a contested Matter it should be reviewed to ensure 
that the service required by FrBp 7004 was proper, 
particularly since the representation concerning 
service is made under penalty of perjury.

Orders, Motions and 
Supporting Documents
as a general proposition, every proposed order requires 
a motion, application or some kind of request to the 
court. additionally, as a general proposition, all such 
motions, applications or requests need to be supported 
by evidence or other proper representation of facts sup-
porting the order, as required by FrBp 9013.

proposed ex parte orders are reviewed on two 
points:

First is a procedural review by the Clerk’s Office to 
ensure that the various rules, both local and national, 
have been satisfied. If it appears that there has been a 
procedural error the proposed order may be returned for 
review by the presenting party. the procedural review 
in most cases is conducted one business day following 
submission of a proposed order and either signed, sent 
to the court for consideration or returned to the present-
ing party on procedural grounds that same day.

LBr 9013-1(c) requires that a “request for Entry of 
Order Granting Motion” (Local Form 9013) be filed in 
conjunction with the electronic submission of proposed 
orders. a part of that form is a statement required to be 
made under penalty of perjury that there are no pending 
objections. if the form is submitted before the time for 
filing objections has expired the proposed order may be 
returned on a procedural basis. it should also be noted 
that the “end of the day” for such purposes is the end of 
the calendar day, not the end of the business day.

second is judicial review to determine if the motion 
ought to be granted on substantive grounds. here, for 

instance, if the court determines that motion is not ad-
equately supported, the motion might not be granted.

Ex parte orders are processed as quickly as possible, 
ensuring compliance with the procedural rules, and 
properly supporting the underlying motion assists in 
this process.

Privacy and Redaction
FrBp 9037, a new federal rule, became effective on 
December 1, 2007. this rule was adopted in compli-
ance with 205(e)(3) of the E-government act of 2002 
which required the supreme court to “protect privacy 
and security concerns relating to electronic filing of 
documents and the public availability of documents 
filed electronically.”

This rule provides that a party or non-party filing 
certain information is required to redact portions 
of the information. the rule further provides that 
an entity waives the protection of the rule as to the 
entity’s own information by filing it without redac-
tion or under seal.

anyone who files documents with the court needs 
to be alert and sensitive to protecting the privacy of 
parties and be ever mindful that once a document 
is electronically filed it is a public record (see 11 
usc 107) and also made available to the public 
over the internet.

it should further be noted that attachments and 
exhibits, such as supporting documents to proofs of 
claim, are available over the internet once filed. It 
should also be kept in mind that oral testimony or 
representations made during a hearing are subject to 
being transcribed, and therefore made a part of the 
written record. participants at hearings can reduce 
the requirement for redactions and also prevent dis-
closure of such identifying information by simply 
being careful in which information is requested. For 
instance, the question, “What is your social security 
number?” might be better phrased, “What are the last 
four digits of your social security number?” a policy 
is being developed by the Judicial conference and 
Administrative Office to provide for the redaction 
of transcriptions.

If an entity files an unredacted identifier by mistake it 
may seek relief from the court. LBr 9018-1 establishes 
local procedures for the sealing of documents.
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From the Clerk (cont’d)
Attorneys Who Represent Estates
11 usc 327 permits the trustee, which includes the 
debtor-in-possession in chapter 11 cases and the debtor 
when exercising powers under 1203 or 1303, to employ 
professional persons, which includes attorneys. the em-
ployment is required to be approved by the court. LBr 
2014-1 provides the procedure for obtaining such approval 
and requires the use of Local Forms 2014 and 2014-1.

an attorney who is employed by the trustee in a 
bankruptcy case must be mindful of the requirements 
of 11 usc 327, 328, 330 and 331 as well as FrBp 
2014 and 2015. additionally, the attorney should also 
be familiar with the various requirements relating to 
the duties and responsibilities of the trustee.

particular attention is required where the attorney has or 
continues to represent the debtor or a creditor in a case, as 
the possibility of a conflict of interest or disinterestedness 
arising is increased. Such conflicts of interest are provided 
for in the Bankruptcy code and are generally understood 
by regular bankruptcy practitioners. however, an attorney 
who is not familiar with the Bankruptcy code should thor-
oughly understand the limitations and responsibilities of the 
bankruptcy trustee in dealing with property of a bankruptcy 
estate. Failure to be fully informed can lead to conflict of 
interest issues raised not only in the Bankruptcy court but 
also with the state Bar association. LBr 9010-1, 9011-1 
and EDWa Lr 83.2, 83.3 relate to this subject.

11 usc 328 provides the court the authority to allow 
compensation to professional persons who are employed 
by the trustee and any compensation to be paid must 
be approved by the court. 11 usc 328(c) provides the 
court with authority to deny allowance of compensation 

for services or reimbursement of expenses where the 
professional is not a disinterested person or holds an 
interest adverse to the estate. LBr 2016-1 provides the 
procedures for seeking such compensation and Local 
Form 2016 is required to be used in this regard.

Closing Cases
cases are closed when fully administered pursuant to 11 
usc 350. prior to Bapcpa, before a case could be closed 
the discharge would either need to have been granted, de-
nied or waived. pursuant to a change in FrBp 4006 cases 
may now be closed without this occurring and a notice of 
case closing without the granting of a discharge is sent to 
all creditors. Although there is no specific authority for an 
order to delay the closing of a case where the case is fully 
administered, the filing of a motion to defer the entry of 
a discharge pursuant to FrBp 4004(c)(2) or for an order 
extending the time to file documents pursuant to FRBP 
1007(c) will cause the case to be not fully administered. Mo-
tions to defer the entry of the discharge are most frequently 
used where the debtor needs additional time to complete a 
reaffirmation agreement, since 11 USC 524(c)(1) requires 
any such agreement to be made before the granting of a 
discharge. a common reason for motions to extend time 
to file documents is to provide the debtor additional time 
to complete the debtor education required in order to be 
granted a discharge in chapter 7 and chapter 13 cases. it 
should be noted that LBR 1007-1(a) requires five days notice 
and hearing to the trustee, u.s. trustee, and any committee 
appointed or elected, for an order granting an extension of 
time to file schedules and statements, or Chapter 11 or 13 
plan or “other documents.”

Idaho Bankruptcy Seminar
When: 
February 28 (½ day), 29 and March 1 (½ day)
Where: Moscow, idaho
Cost:  $270
cLE credits for Washington attorneys
Highlights:
Means testing, all about vehicles: richard hayden, 
spokane; Family Law panel, chapter 12 nuts and bolts, 
taxes: kelly Blaine, irs sBsE attorney, portland
Ethics and prof. conduct (get those ethics credits).
saturday is back-to-law-school session at uofi Law 
school. For further information and brochure, contact 
howard Foley at hrfoley@foleyfreeman.com.

Nominations Wanted
Watch your mail in early January (if you are a mem-
ber) for a request for nominations for Board members 
for three positions on the Board of Directors: yakima 
position #2, spokane position #3, and at-Large.

to be eligible for the yakima position one must reside 
in yakima, kittitas or klickitat county; for the spokane 
position in spokane county; and for the at-Large posi-
tion anywhere in the Eastern District of Washington. 
one must also be a member of the association.

Duties include attending approximately six Board 
meetings each year, five telephonically and one in-
person meeting following the annual Meeting at the an-
nual seminar, and helping with association projects.
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U.S. Trustee’s Notes
Interviewing Your Client
Extracting information in the law office to avoid later 
scrutiny because of omissions.

You are hard at work earning money in your office 
when the telephone rings and the u.s. trustee is call-
ing to request an examination of one of your clients, 
whom you thought was comfortably beyond any ques-
tions. the gist of the concern is an undisclosed asset 
or transfer of property which has some corroboration 
in the public records. hanging up the phone, you pull 
the file and check your records and notes. You have 
no reference to such a transfer or asset. picking up the 
phone, you call the client to discuss the ust’s concerns 
and arrange a time for an examination.

in your telephone call with the client, and at the 
ust’s examination, the debtor admits she trans-
ferred some property but forgot to tell you. or can’t 
remember whether she told you. or can’t remember 
ever being asked about it. or can’t remember read-
ing the statement of Financial affairs before signing 
it. or she thought you had a copy of the dissolution 
decree which listed the transfer of the property to 
the other non-debtor spouse or the sale of the former 
community property.

Recent example No. 1: Single debtor filed with no 
real property or lawsuits but a fair amount of personal 
property. a tip from an ex-spouse led to two undis-
closed lawsuits and sales of two pieces of real property. 
the debtor did not receive any net proceeds from the 
sale of property. one lawsuit was the dissolution of 
marriage and the second was a criminal charge. at 
the examination counsel’s notes and questionnaire 
did not include any inquiry about sales or transfers 
of property but did include a copy of the dissolution 
decree which referenced the sale of the former com-
munity property home.

Recent example No. 2: Single debtor filed with a 
home and normal personal items. non-debtor former 
husband had significant business debts. Debtor was 
not sure if she signed any guarantees. pre-petition 
judgment creditors believed they held guarantees 
from the debtor on the business debts and believed 
the second on the house was a fraudulent convey-
ance. an examination led to undisclosed prefer-
ences and an undervaluation of the home. the same 
information found in discovery was omitted from 
the schedules.

In the first example, full disclosure on the schedules 
would have satisfied the U.S. Trustee and saved you 
and your client the time responding to the ust’s re-
quest. in the second example, disclosure would have 
shielded your client from any accusation that she was 
intentionally misleading the trustee and creditors.
Tips to avoid scrutiny and/or omissions:

Be sure your questionnaire is updated to include 1. 
the latest time periods in the Official Forms and 
Bapcpa requirements;
ask the client in four different ways about any 2. 
transfers to stir up the memory banks, or
Where the client had a recent dissolution, ask more 3. 
questions about any division of property, sales of 
any property, etc., and,
read and review each document your client 4. 
provides.

Gary W. Dyer, Attorney for the U.S. Trustee

Editor’s Corner
By Gary T. Farrell

i hope you will agree that this issue of notes continues 
to reinforce the fact that the bar, bench and clerk’s 
Office are made up of talented worker/scholars willing 
to share their experience and expertise. your editor 
is amazed by the willingness of those contacted to 
take the time from their busy schedules to write for 
notes. this issue is no exception and in fact may be 
the pinnacle of efforts to date.

the only down side to the combined efforts of all 
is that the Bankruptcy Bar membership is down and 
so the number of readers is down. the reasons are 
obvious: those forsaking the practice of bankruptcy,  
a period of intermittent and sparse publication of notes 
and ability to review judicial rulings on the internet. 
(keeping abreast of opinions by our Judges was 
perhaps the prime appeal of notes in previous years. 
notes was the reason many paid dues and remained 
in the Bankruptcy Bar.)

 hopefully this issue will be another step in mak-
ing notes a useful tool for the membership and a 
publication of which to be proud. our vow is to keep 
striving for such.

Deadline for Next Issue: 
March 21, 2008



EWB noTES XIX.1 • WInTEr 2007 • 7

Overview of the Bankruptcy Court
By Ted McGregor

article i, section 7 of the united states constitution 
provided the congress with the power to “establish …
uniform Laws on the subject of Bankruptcies throughout 
the united states.” congress has exercised that power 
by passing five bankruptcy acts in 1800, 1841, 1867, 
1898 and 1978. The first three acts were repealed and 
replaced at a later time by a new act. the 1898 act was 
repealed but replaced almost simultaneously with the 
1978 act, which is referred to as the “code.” there were 
many similarities between the substantive provisions of 
the 1898 act and the code, however the organization 
of the Code was streamlined and clarified. The 1898 
Act created “Courts of Bankruptcy,” defined them to 
include “united states District courts and the District 
courts of the territories and possessions” and also 
provided for their jurisdiction. the act also created two 
offices, that of the referee and trustee. In their role as a 
court of bankruptcy the district judges were given the 
authority to appoint referees for six-year terms and the 
1898 act further described the jurisdiction and duties 
of the referee. the general duty of the referee was to 
oversee the administration of a case, with the authority 
to appoint trustees where needed. the referee scheduled 
and presided at the meeting of creditors.

The next significant development in Bankruptcy 
courts was the promulgation in 1973 by the supreme 
court of the rules of Bankruptcy procedure. these 
rules resulted in a comprehensive revision of practice 
and procedure in the Bankruptcy courts and had a sig-
nificant impact on the Act itself. The rules provided the 
referee with increased judicial authority and replaced 
“referee” with “judge.”

on november 6, 1978, president carter signed the 
Bankruptcy reform act of 1978 into law following 
some ten years of preparation. Most of the substantive 
provisions of the reform act became effective octo-
ber 1, 1979. this new law, referred to as the “code,” 
brought about many significant changes to the Bank-
ruptcy court and to bankruptcy judges, one of the most 
significant of which was a broad grant of jurisdiction 
to hear and determine matters arising under title 11. it 
was this issue that resulted in a constitutional crisis. in 
the case of Northern Pipeline Constr. Co. v. Marathon 
Pipe Line Co. (458 us 50 (1982)) the supreme court 
found the enlarged jurisdiction to be an unconstitutional 
grant of authority to non-article iii judges.

Between when Marathon became effective, December 
24, 1982, and the enactment of the Bankruptcy amend-
ments and Federal Judgeship Act of 1984, which satisfied 
the constitutional issue, Bankruptcy courts generally 
operated under local rules, which in many ways were 
very similar to the 1984 act. the 1984 act provided that 
bankruptcy judges would be appointed by the courts of 
appeal for 14-year terms, made the Bankruptcy courts 
units of the District courts and limited the jurisdiction 
of the judges by defining core and non-core matters. The 
substantive provisions of the code changed little except 
for the jurisdictional fixes.

in 1983 the supreme court promulgated Bankruptcy 
Rules and Official Forms to govern bankruptcy pro-
ceedings under the code, which were a major revision 
from the 1973 rules.

The next significant amendment to the Code oc-
curred in 1986 when the Bankruptcy Judges, united 
states trustee and Family Farmer Bankruptcy act of 
1986 was signed into law by president reagan. this 
amendment provided for a permanent united states 
trustee program housed in the Department of Jus-
tice and introduced chapter 12, a new relief chapter. 
president clinton signed the Bankruptcy reform act 
of 1994 into law, which added section 110 to the code 
concerning petition preparers. the next amendment to 
the code was the Bankruptcy abuse prevention and 
consumer protection act of 2005 (Bapcpa) which 
was signed by president george W. Bush on april 20, 
2005, with most of the substantive provisions taking 
effect on october 17, 2005.
Local Development 
of the Bankruptcy Court
the story of the Bankruptcy court in the Eastern 
District of Washington is largely a story of growth 
and change. the court historically was a “one-judge” 
court and remained as such until a second judge was 
authorized by the act of 1984. With the unprecedented 
increase in filings beginning in 1980, retiring Judge 
hanel was recalled in 1981 to assist newly-appointed 
Judge klobucher. until the second judicial position 
was filled in 1987 the Court was one of the busiest in 
the nation in terms of number of cases to number of 
judges. as judges retired they were regularly recalled 
so that in effect since 1987 the district has been served 

Continued on Page 8
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with two full-time judges and one recalled judge. as 
case filings continually increased so did the number of 
court personnel. In 1979 the Clerk’s Office consisted 
of seven deputy clerks and by 2000, which marked 
the first time filings exceeded 10,000, the Court was 
authorized 44 deputy clerks, although the number of 
deputy clerks actually on board at any one time never 
exceeded 36.

in 1942 Michael J. kerley, a 1929 graduate of gon-
zaga Law school, was appointed as the bankruptcy 
referee for the Eastern District of Washington, a posi-
tion that he held until his retirement in 1973. L. Warden 
hanel, a 1939 graduate of gonzaga Law school, was 
appointed as his successor and upon enactment of the 
Code became the first judge of the new Bankruptcy 
court. Judge hanel served in the infantry during World 
War ii, being assigned to the 80th Division of the third 
army. he saw action from normandy to austria, was 
wounded, and awarded the bronze star for bravery as 
well as the combat infantry Badge. in 1981 Judge 
hanel retired, was recalled, and continued his duties 
as a Bankruptcy judge until his death in 1992.

in 1981, John M. klobucher, a 1960 graduate of 
gonzaga Law school, was appointed and continued in 
that position until his retirement in 1997 but served in 
recalled status from 1997 until 2005. Judge klobucher 
entered the u.s. army in 1953 and was released in 
1954 after service in the Korean Conflict.

patricia c. Williams, appointed to the bench in 1997, 
is a graduate of park college in parkville, Missouri, 
and received her J.D. in 1974, also from gonzaga.

John a. rossmeissl was appointed to a 14-year term 
to fill the newly-authorized second judgeship for the 
Eastern District in December of 1987. he is a 1962 
graduate of Washington state university and received 
his J.D. in 1965 from the university of chicago. he was 
reappointed for a second term in 2001 and served until 
his retirement in october 2005, when he was immediately 
recalled and continues to serve the court.

Frank kurtz, a 1968 graduate of creighton univer-
sity in omaha and a 1974 graduate of gonzaga Law 
School, was appointed to fill the vacancy left by Judge 
rossmeissl in october 2005. immediately before his 
appointment he had served for nine years as a Wash-
ington court of appeals Judge in Division iii. Between 
college and when he began law school he served two 
years in the peace corps in india.

the 1978 act authorized the appointment of a clerk of 

Court for the Bankruptcy Court. The first person to fill 
this position was ted Mcgregor, a 1960 graduate of st. 
Martin’s university and 1969 graduate of the university 
of san Francisco school of Law. Between 1961 and 
1991 he served as a United States Naval officer, both 
on active duty and in the active naval reserve.

Bankruptcy courts changed considerably under the 
code, and in addition to having a separate clerk’s of-
fice each bankruptcy judge was authorized to appoint 
a law clerk. Law clerks, who are designated as “term” 
or “career,” are required to be law school graduates, 
and many are members of the bar. career law clerks 
are appointed for a period greater than four years. the 
first law clerk, Greg Jalbert, was appointed by Judge 
hanel. other law clerks included Matt anderton, Erica 
Bachem, patricia connolly, Bev Benka, Bruce Boyden, 
helen cooley, rob cossey, sandra gabriel, Julie hirsch, 
Metiner kimel, tap Menard, Jamie poe, pam richmond, 
anne riordan, Lyndon risner and Mike thompson. 
of this group only Julie hirsch and tap Menard were 
career law clerks.

the 1978 act also included a pilot project, the united 
states trustee program, in eighteen judicial districts. 
this program established united states trustees, lo-
cated in the Department of Justice, and was designed to 
provide for a separation between the administrative and 
judicial functions of the Bankruptcy judge. in non-pilot 
districts this function remained with the court, with most 
of the work delegated to a deputy clerk called an Estate 
administrator. robert D. “Jake” Miller, who received 
an undergraduate degree from Dartmouth college in 
1965, an M.B.a. from northwestern in 1970, and a J.D. 
in 1977 from gonzaga Law school, was appointed to 
this position, which he held until 1988 when he left the 
court to become the assistant united states trustee for 
the District. he also served in the united states army 
from 1966 to 1969.

Filings
Bankruptcy filings in the District have steadily increased 
over the years, with significant increases following the 
enactment of the code. in 1940 some 205 cases were 
filed. In 1950 that figure had increased to only 211. In 
1960 filings increased four-fold to 840 and in 1970 the 
number was up to 1,058. For the year 1979, the year 
that the Code became effective, there were 990 filings, 
however of those filings only 414 were filed under the 
Act, and the remaining 576 were filed under the Code, 
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which became effective october 1, 1979, which signaled 
the upcoming surge, since 1980 filings had increased to 
2,206. this increase was even more dramatic since cases 
filed by a husband and wife under the Act required two 
filings whereas joint petitions were permitted under the 
Code. Between 1981 and 1990 annual filings steadily 
but slowly increased, with average annual filings of 
over 4,000. the years between 1990 and 1995 average 
filings saw a slight decrease, however by 1996 another 
surge became apparent which continued until 2001, 
when filings exceeded 10,000. Between then and the 
Reform Act of 2005 filings averaged over 10,000 a 
year. in 2005, the year that Bapcpa became effective, 
there were 11,276 cases filed before the effective date of 
october 17, 2005, and for the remainder of 2005 only 
276 petitions were filed. Total filings for 2005 reached 
an all-time high of 11,506. since 2006, there has been a 
slow but steady increase in filings, with 3,350 petitions 
being filed during 2006 and the anticipation of 4,300 
petitions filed in 2007.

Local Rules
Bankruptcy law is procedural in nature and therefore 
rules are of great importance. it therefore was not 
surprising that one of the first administrative actions 
taken by the court after enactment of the code was to 
adopt Local rules of practice and procedure. these 
rules, published in the form of a half-size, six-page 
pamphlet, became effective october 1, 1979. Local 
rule 30 of these rules included a requirement that every 
petition be accompanied by a form matrix, which was 
the genesis of the Master Mailing List, destined to play 
a crucial role in the administration of notice and hearing 
matters. these rules also adopted as local rules, with 
a few exceptions, the “suggested interim Bankruptcy 
rules” that were transmitted by the Judicial conference 
of the united states on august 15, 1979.

FRBP 9029, which was first adopted in 1983 and 
amended from time to time, permitted Bankruptcy 
courts to make local rules to govern practice before 
those courts. in response to this, in 1984 a comprehen-
sive set of local rules was adopted which was largely 
the work product of Jake Miller, the court’s Estate ad-
ministrator, who had worked with attorneys throughout 
the District in their development.

a 1985 change to FrBp 9029 required greater par-
ticipation by the bar, scholars and the public in the lo-

cal rules process. in response to this, as changes to the 
local rules were deemed required local rule committees 
were appointed made up of attorneys from throughout 
the district. a 1995 change to FrBp 9029 required that 
the numbering system for local rules be as prescribed 
by the Judicial conference and that local rules not 
repeat applicable national rules. in accordance with 
that directive, following a major review and revision 
of the local rules, the 1996 rules were adopted and 
superceded all prior rules.

in 1997 the court established a standing advisory 
committee for the united states Bankruptcy court for 
the Eastern District of Washington which was composed 
of the Judges of the Bankruptcy court, the president of 
the Bankruptcy Bar association, an assistant united 
states trustee, an assistant united states attorney, the 
chapter 12 and 13 trustees, a chapter 7 panel trustee 
and five attorney representatives. The Chief Judge and 
president of the association are co-chairpersons and the 
clerk of court is the secretary. this committee has met 
in person since its inception three times a year, once 
in spokane, once in yakima and once in conjunction 
with the annual seminar and retreat of the Bankruptcy 
Bar association.

Court Facilities
In 1979 the Bankruptcy Court was located on the 8th floor 
of the thomas s. Foley Federal Building in spokane, 
and consisted of a small courtroom, chambers and of-
fice space. Prior to the Code bankruptcy petitions were 
filed directly with the District Court and referred to the 
Bankruptcy court for administration. upon completion 
of the administration the files were returned to the Dis-
trict court for retention. the code created a Bankruptcy 
Clerk’s Office and petitions were filed directly there. The 
Judge and the clerk shared the space, even the desk in 
chambers. For a short period of time the small courtroom 
was used both by the Judge for hearings as well as the 
clerk in conducting meetings of creditors.

in 1979 Judge hanel moved his chambers to the former 
District court chambers and courtroom located in the 
adjacent Post Office Federal Building. That building, 
built in 1909, was the headquarters for the District 
court until the thomas s. Foley Federal courthouse 
was finished in 1966. Between then and the relocation 
of the Bankruptcy court those court facilities were not 
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used. in september of 1980 the Bankruptcy clerk’s of-
fice also moved to the Post Office Federal Building.

In 1993 the Post Office Federal Building renovation 
project was completed, which included restoration 
of the historic courtroom, the addition of a second 
courtroom with chambers and expansion of the case 
administrator clerks’ spaces to encompass the entire 
third floor of the building.

in 1987, following the appointment of Judge ross-
meissl as the second Bankruptcy Judge, the Bankruptcy 
Court established a divisional office in Yakima located 
in the William o. Douglas Federal courthouse. in 1992 
the Bankruptcy court relocated to the chinook tower in 
leased space. this move provided one courtroom, two 
chambers and a clerk’s office. Since 2005 both newly 
appointed Judge kurtz and recalled Judge rossmeissl 
have maintained their chambers in yakima.

Trustees
Both the act and the code provided for bankruptcy 
trustees. under the act trustees could be appointed 
in Chapter IV liquidation cases at the first meeting of 
creditors, and referee kerley and Judge hanel did so 
in most cases from an informal and locally maintained 
panel composed of active bankruptcy practitioners from 
throughout the district.

under the code an interim trustee was appointed in 
each chapter 7 case promptly after entry of the order for 
relief. Trustees had significantly increased independent 
duties and authority regarding the administration of the 
case, including examining the debtor at the meeting of 
creditors. in districts without a united states trustee 
the panel was established by the Administrative Office 
of the united states courts. the panel for the Eastern 
District between 1979 and 1988 included Joe Esposito, 
anthony grabicki, richard hayden, ian Ledlin, W. 
Fremming nielsen, Dan o’rourke and Jack reeves of 
spokane, pat acres and Jeff Earl of Moses Lake, James 
neal of Ephrata, charles Morbeck and terry nealey 
of the tri-cities, J. kirk Bromiley of Wentachee, art 
kirscherrmann and Frank kurtz of yakima and Madi-
son Jones of Walla Walla. paul Derr continued as the 
standing chapter 13 trustee until his resignation in 
1985 when ian Ledlin was selected as his successor. in 
1987 J. patrick grey, a spokane cpa, was appointed 
as the standing chapter 12 trustee.

once the united states trustee program was estab-
lished in the Eastern District in 1988 the appointment 

and supervision of trustees fell under that program. 
the panel of private trustees changed only slightly, 
generally due to resignations. additional members who 
were or are on the panel are Bruce Boyden of spokane, 
Van culpepper, Metiner kimel and robert reynolds of 
yakima, greg Beeler of kennewick and Mary Wynne 
of omak. in 1991 ian Ledlin resigned as the chapter 
13 trustee and was replaced by Dan Brunner. in 1995 
J. patrick grey resigned as the standing chapter 12 
trustee and was not replaced, however, Ford Elsaesser, 
an attorney from sandpoint, idaho, was assigned trustee 
duties for chapter 12 cases.

Bankruptcy Bar Association
in 1988 the Bankruptcy section of the Federal Bar 
association was established as a result of discussions 
initiated by Judge klobucher and a small group of at-
torneys who regularly appeared in Bankruptcy court. 
the co-chairs of the section were Frank kurtz and shaun 
cross, with patricia Williams serving as treasurer. in 
1990 it incorporated as a non-profit organization in the 
state of Washington and in 1996 changed its name to 
the Bankruptcy Bar association for the Eastern District 
of Washington. since its inception the organization has 
experienced growth and presently boasts membership 
of over 225.

The Bar’s first Annual Seminar and Retreat was held 
at sun Mountain Lodge in Winthrop, Washington, in 
1991, an event that has been held each year since. 
the seminar is credited with enhancing the congeni-
ality among bankruptcy practitioners and the bench. 
the seminar regularly features speakers of local and 
national reputation. the association also regularly 
sponsors educational seminars on topics of interest to 
the bankruptcy bar.

Attorneys who have served as officers of the associa-
tion are Frank kurtz, shawn cross, tom Bassett, gary 
Farrell, patricia Williams, pat hussey, kris hedine, ian 
Ledlin, nancy isserlis, Jim hurley, William hames, 
Jan armstrong, Don Boyd, Elizabeth McBride, Erik 
Bakke, Elizabeth Baker, Mary Ellen gaffney Brown, 
Bev Benka, Jean campbell, Jason kettrick, tom at-
wood, kevin o’rourke and Jeff simpson.

The official newsletter of the association, entitled 
“notEs,” replaced “the Bankruptcy newsletter” 
in 1989 which had been published by the court since 
1985. “notEs” is seen as the lynchpin of the organi-
zation. The first editor of “NOTES” was Pat Hussey 
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Subprime Home Mortgages on the 
Bankruptcy Range: Changes in Trends

creditors who have filed for bankruptcy in 2007, “many 
subprime borrowers find that they are just one illness 
or other financial problem away from a bankruptcy.”5 
unfortunately, “the effects of subprime mortgage 
lending on bankruptcy policy have not been given a 
great deal of attention.”6 But as the crisis deepens, 
bankruptcies will begin to play a larger role in the 
current credit debate.

1. Subprime: Nothing to do with Steak
subprime lending is the lending of mortgages to bor-
rowers with lower-than-average credit scores.7 Until 
the 1990s, subprime borrowers were denied home 
mortgages because they typically had a low FICO8 
score and low net income.9 Theoretically and practi-
cally, a subprime borrower is more likely to default 
on a mortgage.10 To account for the increased risk, 
subprime lenders would charge higher interests rates 
and add additional fees to subprime mortgages.11

a. The Rise of the Subprime Market
aggressive subprime lenders are not the only driving 
force behind the subprime market’s impressive growth. 

5  Id.
6  Id. at 83.
7  heather M. tashman, The Subprime Lending Industry: An 
Industry in Crisis, 124 Banking L.J. 407, 408 (2007).
8  Fico stands for Fair isaac corporation and measures a 
consumer’s credit worthiness. Id. at 408.
9  Id.
10  Id. at 409.
11  Id. at 408-09. “[u]pfront and continuing costs are higher 
for sub-prime loans.” Id. at 409. 

By Bo J. Howell1

Do you remember sub-prime mortgages in the 1980s? 
probably not, because subprime lenders did not 
emerge until the 1990s.2 At first, sub-prime mortgages 
appeared to be a good idea because many subprime 
borrowers were granted the opportunity to own a 
home.3 Today, however, the subprime market is a 
highly charged issue; the fallout of the market is often 
seen as the cause of recent economic woes.

now that the subprime market has essentially 
collapsed, many subprime borrowers are finding it 
very difficult to obtain credit. The constant barrage 
of subprime fallouts and market volatility is forc-
ing many lenders to avoid subprime borrowers. the 
lack of available lenders and “high cost of subprime 
credit is making it increasingly difficult for subprime 
borrowers to make ends meet.”4 in addition, there 
is also a credit drought throughout most of the u.s. 
financial market.

The result of the current economic fiasco is that 
bankruptcy is once again a hot issue in the united 
States’ financial market. Putting aside the numerous 
1  J.D. candidate May 2008, gonzaga university school of 
Law; B.a. political science 2005, Washington state university. 
Judge hanel Memorial scholarship recipient and Judicial 
Extern for the honorable patricia c. Williams, u.s. 
Bankruptcy court for the Eastern District of Washington. 
2  r. stephen painter Jr., Subprime Lending, Suboptimal 
Bankruptcy: A Proposal to Amend §§ 522(F)(1)(B) and 548(A)
(1)(B) of the Bankruptcy Code to Protect Subprime Mortgage 
Borrowers and their Unsecured Creditors, 38 Loy. U. Chi. L.J. 
81, 81 (2006).
3  Id.
4  Id. at 82.

of yakima. others were Matt anderton, gary Farrell 
and Metiner kimel.

in 2001 the association created the L. Warden hanel 
Memorial Scholarship which provides a financial sti-
pend to a law student selected by the bankruptcy judges 
and who serves as an extern for the court. recipients 
of this scholarship have been: Joshua rataezyk (2001), 
andrew schillinger (2002), Jason kettrick (2003), 
Lance timbreza (2004), Julie striker (2005), nicole 
corr (2006) and Bo howell (2007).
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“Wall street has been driving much of the tremendous 
growth of the [subprime market], particularly in struc-
turing the securitizations of portfolios of subprime 
mortgage loans.”12 In fact, securitization – the pooling 
of loans to form securities – significantly impacted 
the subprime market because the pooled loans were 
subsequently sold in the secondary market.13

after the savings and loan industry collapse in 
the 1980s banking regulation forced lenders to hold 
“more capital to offset risky loans.”14 reacting to mar-
ket changes, mortgage 
companies entered the 
market, bringing capital 
“not from insured de-
positors, but by selling 
‘securitized’ mortgages 
that were bundled so 
they could be easily 
sold like bonds to inves-
tors who collected the 
interest payments.”15 
as industry standards 
lowered and interest rates decreased, the housing market 
exploded because buyers were using easy-to-acquire-
low-interest-loans to drive up housing prices.16

the rise of the subprime market started in the 1990s 
when a concurrent secondary market combined with 
low interest rates and other factors to create a high-risk, 
high-profit market.17 other factors that contributed to the 
rapid growth of the subprime market include “increases 
in capital made possible by securitization, increase in 
risk-based pricing facilitated by technological advances, 
and the deregulation of the banking industry.”18 Between 
1983 and 2004 the subprime market grew from 1.4% 
12  Friedman & Wilson, supra note 18, at 420. 
13  tashman, supra note 9, at 410.
14  Martha graybow & paritosh Bansal, Law Firms See 
Opportunity in Market Tumult, reuters, aug. 16,2007, http://
www.reuters.com.articlePrint?articleId=USN16343579200708
17.
15  Id.
16  Id.
17  See painter, supra note 2, at 87 (stating that “[t]
echnological developments in underwriting and the rise of the 
secondary market coupled with historically low interest rates 
and the dismantling of state usury laws” led to the subprime 
market).
18  tashman, supra note 9, at 410 (citing Benjamin howell, 
Exploiting Race and Space: Concentrated Subprime Lending 
as Housing Discrimination, cal. L. r. (2006)).

of the national mortgage market to 19%.19 in fact, by 
2004 the subprime market was valued at $530 billion, 
a more than ten-fold increase since 1994.20 By the 
time the subprime market made its “highly publicized 
freefall” it was valued at $650 billion or 25 percent of 
the mortgage market.21

Eventually, the housing bubble burst and the low 
interest rates of the 1990s and early 2000s began to 
increase, and so did subprime problems.22 Buyers were 
unable to keep up with rising interest rates, investors 
were left with worthless securities and large mortgage 
companies sought relief in bankruptcy courts.23 in the 
end, an even faster fallout followed the rapid rise of 
the subprime market.
b. The Fall of the Subprime Market
the subprime market collapse was fast and sudden 
but not necessarily unexpected. recent newspaper re-
ports are rife with stories of subprime borrowers who 
are unable to keep up with their mortgage payments. 
Many subprime mortgages are adjustable rate Mort-
gages (arMs) with interest rates that have increased 
substantially in the past year.24 Rising ARM rates are 
increasing the expected amount of foreclosures to 1.1 
million in the next six or seven years.25 Other groups 
suggest that the number of foreclosures could increase 
at a faster pace the expected. The Consumer Federa-
tion of America suggests that more than two million 
homes “face foreclosure over the next few years….”26 

19  Id. at n.1 (citing Baher azmy, Squaring the Predatory 
Lending Circle, 57 FLa. L. Rev. 295, 307 (2005) and robert B. 
avery & glenn B. canner, New Information Reported under 
HMDA and Its Application in Fair Enforcement, Fed. ReseRve 
BULLetin 344, 349 (summer 2005))
20  Id. (citing avery & glenn, supra note 16, at 349). 
21  robert s. Friedman & Eric r. Wilson, The Legal Fallout 
From the Subprime Crisis, 124 Banking L.J. 420, 420 (2007); 
tashman, supra note 9, at 407. 
22  Id.
23  Id.
24  Lingling Wei, Bankruptcy May not Save Homes: Filing 
Isn’t Helping Many Borrowers Avoid Foreclosure, WaLL 
st. J. onLine, apr. 12, 2007, http://online.wsj.com/public/
article_print/SB117634131165567194.html (noting that many 
foreclosures are resulting from arMs made from 2004 through 
2006).
25  Id.
26  consumer affairs, Bankruptcy Laws Contributing to 
Foreclosure Epidemic: Consumer Groups Press Congress 
to Amend Bankruptcy Code, apr. 13, 2007, http://www.
consumeraffairs.com/printme.php?url=/news04/2007/04/
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Regardless of the eventual total foreclosures, subprime 
mortgages are six times more likely to default than 
prime mortgages.27

as a result of the subprime market collapse, “more 
subprime borrowers are turning to bankruptcy court 
to stave off foreclosure, as softening housing prices 
make it harder for them to sell their homes to repay 
debts.”28 if the estimated number of defaults occurs, 
subprime borrowers could lose up to $74.6 billion in 
the next few years.29 unfortunately, many subprime 
borrowers under chapter 13 bankruptcy are unable to 
maintain their plan payments, which is forcing credi-
tors to foreclose on their homes.30

subprime borrowers are not the only victims of ris-
ing subprime foreclosure trends. “[i]nvestors in high-
yielding mortgage-backed securities” are also suffering 
high losses.31 the investment losses are due to the fact 
“that 30 percent of subprime loans originated in 2006 
will end in foreclosure.”32 add that 30 percent to the 
foreclosures resulting before 2006 and the high-yielding 
mortgage-backed securities are essentially valueless.

2. Saddle Up for a Wild Ride 
Bankruptcy Code meets Subprime Fallout

a. A Fresh Start After Foreclosure
in general, the Bankruptcy code is intended to ac-
complish two goals: provide debtors with a fresh start 
and protect creditors.33 The two goals of bankruptcy 
are not symbiotic; they are adverse. The fresh start as-
pect tries to maximize the debtor’s release of financial 
obligations. On the other hand, the creditor protection 
aspect attempts to maximize the creditors’ receipt of 
payments or other obligations. Ultimately, bankruptcy 
is an attempt to balance the cost that a debtor or creditor 
bankruptcy_foreclosures.html. “as 2006 drew to a close, 2.2 
million households in the subprime market had either lost their 
homes to foreclosure or held subprime mortgages that likely 
will fail over the next several years absent intervention….” Id.
27  tashman, supra note 9, at 412. 
28  Wei, supra note 26 (discussing a study released by credit 
suisse group).
29  tashman, supra note 9, at 411.
30  Wei, supra note 26.
31  Id.
32  consumer affairs, supra note 28.
33  painter, supra note 2, at 99 (explaining that “consumer 
bankruptcy rules routinely trump nonbankruptcy rules to the 
extent necessary to accomplish its fresh start and creditor-
protection policies.”). 

must shoulder when financial obligations are released 
or reorganized.34

author r. stephen painter, Jr. notes that the 1978 
Bankruptcy code treated mortgage lenders favorably 
because the 1970s political and economic environment 
promoted home mortgage lending and extensions of 
credit.35 Mr. painter suggests that the rise of the subprime 
market necessitates a re-evaluation of the Bankruptcy 
code. the Bankruptcy code, however, has not remained 
stagnant since its adoption in 1978. on the contrary, 
the 2005 Bankruptcy abuse prevention and consumer 
protection act (Bapcpa)36 amendments were sup-
posed to implement two goals: eliminate bankruptcy 
abuse and protect consumers. now, two years after 
Bapcpa, the u.s. housing economy is experiencing 
one of, if not the worst, housing slump in recent his-
tory. Which begs that question, why didn’t Bapcpa 
address the growing subprime market?

Despite Bapcpa’s intentions, the code amendments 
are adding to the current housing fiasco. “The law raised 
the bar for people to qualify for chapter 7 ‘fresh start’ 
bankruptcy proceedings,” which would generally allow 
a subprime debtor to wipe away non-mortgage debts 
in order to maintain their mortgage payments.37 as a 
result, many subprime debtors cannot enter chapter 7 
bankruptcy because they fail the means test established 
by Bapcpa. in addition, chapter 13 is not a viable 
alternative because many subprime borrowers are un-
able to maintain their plan payments, which ultimately 
forces them into foreclosure.38

in the wake of Bapcpa and the subprime fallout 
many consumer groups are calling for a new round of 
Bankruptcy code amendments.39 consumer groups 
recognize that the current Bankruptcy code, includ-
ing Bapcpa, “favors home mortgage lenders over 
virtually all other secured and unsecured creditors.”40 
the groups assert that the 1978 amendments, which 
favor the home mortgage lender, are no longer in tune 
34  See painter, supra note 2, at 102 (noting that bankruptcy is 
a social safety net intended to protect the debtor from the costs 
of insolvency). 
35  Id.
36  Bankruptcy abuse prevention and consumer protection act 
(Bapca) of 2005, pub. L. no. 109-8, 119 stat.23 
37  Wei, supra note 26.
38  See Id. (noting that some chapter 13 debtors cannot make 
their planned payments for more than a few months).
39  consumer affairs, supra note 28. 
40  Id. 

Subprime Home Mortgages (cont’d)

Continued on Page 14



14 • EWB noTES XIX.1 • WInTEr 2007

with current housing and financial markets.41 in fact, 
consumer groups allege that the 1978 amendments are 
undermining both of bankruptcy’s primary goals. First, 
subprime debtors are unable to get back on their feet 
financially, and second, non-mortgage creditors are 
forced into a lower priority status.

to avoid the potential disaster, consumer groups 
are suggesting the following code amendments: (1) 
end the Bankruptcy code’s special treatment of home 
mortgage loans; (2) remove time-consuming credit 
counseling requirements (after all, by the time you 
enter bankruptcy such counseling is a little late); (3) 
curb excessive fees during bankruptcy; (4) create a 
minimum homestead exemption for the elderly; and (5) 
amend chapter 7 of the code.42 Whether such amend-
ments will be adopted is uncertain, but the debate over 
the current subprime crisis will certainly bring more 
attention to the Bankruptcy code.
b. Impact of the Subprime Fallout
Even if consumer groups are unsuccessful at changing 
the Bankruptcy code, which is likely given the deep 
entrenchment of the code and the likelihood that the 
housing and economic markets will adapt, there will 
still be numerous trend changes in the bankruptcy 
court and bar. to understand the impact of the cur-
rent housing and economic trends on the practice of 
bankruptcy, the business practices of subprime lenders 
must be presented.

a subprime originator typically has four major 
ways it comes up with the liquidity in order to fund 
new originations: (1) revolving credit lines from 
“warehouse lenders” secured by the mortgages and 
subject to repurchase obligations; (2) whole loan 
sales, generally with a repurchase obligation for 
early payment defaults (“EpDs”); (3) securitizations 
in which a special purpose entity (“spE”), usually 
a trust, purchases a pool of loans with funds raised 
from the certificate holders in the trust; and (4) loan 
servicing.43

Each of these methods involves some type of creditor-
debtor transaction, which could come into play in a 
bankruptcy proceeding. numerous bankruptcy play-
ers will “assert competing claims to a finite pool of 
assets, which often has been highly leveraged.”44 as a 
41  Id.
42  Id.
43  Friedman & Wilson, supra note 18, at 421. 
44  Id.

result, there is likely to be increased creditor activity 
in bankruptcy proceedings.

in addition, many subprime lenders have been forced 
into the bankruptcy courts because the subprime 
market collapse has forced the lenders to repurchase 
mortgages. these lenders are unable to satisfy their 
debt obligations, so they 
seek bankruptcy protec-
tion under chapter 11. 
according to Friedman 
and Wilson,

[t]he termination 
of funding and the dramatic increase in repurchase 
demands by warehouse lenders and loan purchasers 
has resulted in severe liquidity crunches for a number 
of originators, leading to bankruptcy filings by some 
of the industry’s biggest players, including Mortgage 
Lenders network, resMaE Mortgage corp., people’s 
choice, and new century, once the second largest 
subprime loan originator in the county.45

under Bankruptcy code section 362(b) (17), the 
automatic stay does not prevent warehouse lenders 
from setting off amounts owed by subprime lenders.46 
The lack of protection under the automatic stay means 
warehouse lenders can sell the subprime lenders’ most 
valuable reorganization asset, the subprime mortgages.47 
Ultimately, the lack of revenue from non-mortgage 
products or services will force the subprime lender to 
liquidate its assets or even convert to a Chapter 7.48

as a result of the subprime fallout, the bankruptcy 
courts are likely to see more activity in creditor and 
consumer bankruptcy proceedings. the size and value 
of these large subprime lenders is certain to bring 
numerous legal issues to the bankruptcy courts.49 In 
addition, bankruptcy courts can expect an increase in 
adversary proceedings.

3. The Future of Bankruptcy in a 
Post-Subprime-Fallout-Market
Despite the billions of dollars and numerous homes lost 
in the subprime market collapse, bankruptcy lawyers may 
benefit from the overextension of risky credit. Increased 
bankruptcy and adversary proceedings means more work 

45  Id. at 425. 
46  Id. at 426. 
47  Id.
48  Id.
49  Id. at 425.
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for bankruptcy lawyers, and law firms across the nation 
are gearing up.50 Many firms are now forming practice 
groups to focus on the subprime fallout.51 “The stock 
downturn and turmoil in the credit markets is expected 
to lead to reduced business for merger and acquisition 
lawyers…,but more cases are likely in areas such as 
bankruptcy and restructuring that had been in a lull dur-
ing the buyout boom.”52 The current trend is an attempt 
by many firms to avoid any possible recession.53

In addition to larger firms, some small firms or 
solo practitioners are likely to find bankruptcy activ-
ity a solid source of revenue for the next few years. 
Non-profit legal aid services may also need to brush 
up on the Bankruptcy code, because many subprime 
borrowers may not have the financial means to pay a 
private attorney.

in a recent report by the u.s. courts, “[b]ankruptcy 
filings in the federal courts continued a slow upward 

50  Lynne Marek, New Practice Groups Form Around 
Subprime Failures, nat. L.J., aug. 8, 2007, available 
at http://www.law.com/jsp/law/LawArticleFriendly.
jsp?id=1186477608708. 
51  Id.
52  graybow & Bansal, supra note 21. 
53  Id.

Subprime (concl’d)

Your Dues Are Due!
it is time to renew your membership in the Bankruptcy 
Bar association for the Eastern District of Washing-
ton. you should have received a renewal notice. if 
not, download an application from the association’s 
web site at www.ewbankruptcybar.org.

Benefits of membership include a subscription 
to the 2008 editions of notes, discounted rates at 
seminars, a listing in the directory posted on the 
public page of the association’s web site, and ac-
cess to the Members-only pages of the web site. you 
must be a licensed attorney to be a member of this 
association; however, you do not need to be licensed 
to practice in the state of Washington.

2008 Dues for Lawyer Members are only $35.00. 
Join Now!

the Bankruptcy Bar association for the Eastern 
District of Washington is opening its membership 
to support staff Members of the association. to 

qualify, the member must be a support staff of a 
Lawyer Member of the association, and may not 
be licensed to practice law. only one support staff 
Member per Lawyer Member. the membership will 
terminate if the support staff Member stops work-
ing for the Lawyer Member; however, the support 
staff Membership is transferrable to another support 
staff of the Lawyer Member’s firm.

Membership benefits include a subscription to the 
2008 editions of notes (delivered via email), dis-
counted rates at seminars, and access to the Members-
only pages of the association’s web site.

2008 Dues for support staff are only $25.00.
Make checks payable to: Bankruptcy Bar associa-

tion. please return this statement with your dues.
Mail to: Bankruptcy Bar association 

  po Box 21045 
  spokane, Wa 99201

creep.”54 The 2007 report notes that although the June 
2006 report showed twice as many filings, that report 
contained the October 2005 rush to beat the implementa-
tion of BAPCPA.55 In contrast, third quarter filings for 
2007 are up 35 percent from the same period in 2006.56 
Further, 2007 third quarter filings are the highest for 
the year, suggesting that 2007 is the start of a post-
BAPCPA increase in bankruptcy activity.57

in conclusion, the subprime fallout has increased the 
attention over the Bankruptcy code and the activity in 
bankruptcy practices. consumer groups are attempt-
ing to utilize the current crisis to enhance consumer 
protections and bankruptcy practitioners and courts 
are busy dealing with the increase in filings and legal 
issues. as a result, bankruptcy will be a hot topic in 
both the federal legislature and court system over the 
next few years, making bankruptcy practice a hotter 
market than in recent years.

54  u.s. courts, June 2007 Filings Drop When Compared 
to 2006 But Slow Upward Crawl Seen in Filings, aug. 
16, 2007, http://www.uscourts.gov/Press_Releases/
bankruptcyfilings081607print.html. 
55  Id.
56  Id.
57  Id.
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Oh, No! Not Again! Mortgage Arrears in 
Ch. 13: Fees for Bank Accounting Failure

By Jean H. Campbell1

Scenario 1
your client is paying his mortgage arrearages through 
his confirmed Chapter 13 Plan. Plan payments and 
post-petition mortgage payments are current. the bank 
brings a motion to lift the automatic stay based on its 
claim that your client is delinquent. the only support 
for the motion is a bank employee’s affidavit saying 
the bank’s records show your client is delinquent. 
But the arrearages alleged in the motion do not match 
your information or the chapter 13 trustee’s web site, 
which both indicate your client’s plan and mortgage 
payments are current. the bank does not respond with 
a meaningful explanation.

after much digging, your client provides proof that 
he made all post-petition mortgage payments and is 
current on plan payments. the bank drops its motion. 
you ask the opposing attorney to have the bank correct 
its records. you feel all is well.

Months later the bank, this time with a different at-
torney, files an almost identical lift-stay motion. You and 
your client go through the same drill of proving he is 
current. this time the bank offers to withdraw its motion 
in return for some “drop dead”2 language in a stipulation. 
you refuse. at the hearing, the bank’s motion is denied. 
You tell the attorney to have the bank fix its records. Your 
feelings are not quite as sanguine as before, but you are 
hopeful the problem has been resolved.

By the third time the bank moves to lift the stay you 
and your client are getting tired of making copies of the 
cancelled checks and spending time proving yet again 
that your client is not delinquent. you ask the bank 
for all loan documents and payment ledgers from the 
inception of the loan plus an explanation of all codes 
and abbreviations. the ledger arrives by fax. it is over 
80 pages in miniscule print, with numerous unexplained 
codes. a page is missing; evidently the bank’s fax ma-
chine pulled through two sheets at once. you request a 
complete readable copy sent by mail or email and an 
explanation of the codes and abbreviations.

The second copy finally arrives. It is mostly readable. 
you notice many previously undisclosed charges such 
as attorneys fees from the bank’s prior unwarranted lift-
stay motions and frequent $25 “inspection” charges )

(these, as far as your client can ascertain, for someone 
to drive by the house to look at the outside). there are 
late fees every month along with frequent other fees 
you are never able to figure out because the explanation 
of the codes and abbreviations never arrived.

the dates on your client’s post-petition cancelled 
checks for post-petition mortgage payments do not 
match the “payment due date” per the bank’s ledger. 
For example, the bank’s ledger credits the mortgage 
check dated november 1, which it negotiated on no-
vember 9, to the payment due in July. the bank credited 
the october payment to the payment due in June, and so 
forth. you notice the same pattern with the chapter 13 
trustee’s arrearage payments.

the bank has been applying both the trustee’s pay-
ments and your client’s post-petition payments to the 
oldest payments due. this does not match the court’s 
Order in the confirmed plan, which orders the bank to 
apply the debtor’s post-petition payments to the current 
payments due and to apply the trustee’s payments to 
the pre-petition arrearages.

Scenario 2
a variation of scenario 1 takes place after discharge. 
your client had cured his mortgage arrearages through 
his chapter 13 plan. three months after his discharge 
he receives a notice of Delinquency that claims he is 
four months in arrears. he made all payments through 
the plan and has receipts for timely mortgage payments 
after his discharge.

You provide the foreclosure office with proof of 
all payments, a copy of the confirmed plan and all 
the other necessary documentation. the delinquency 
notice might or might not be withdrawn. nothing hap-
pens for a few months. then your client gets another 
delinquency notice. Despite your ongoing intermittent 
contact with the foreclosure office your client continues 
to get delinquency or other pre-foreclosure notices at 
various intervals but the bank does not initiate actual 
foreclosure. When you ask for documentation, you get 
the same result as in scenario 1.

What is happening?
the most noticeable thing that is happening is that your 
client is going nuts. he is scared of losing his home, he 
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is miserable and frazzled at repeatedly having to dig 
out old records. he wonders where he will get money 
for more attorney fees. he is not sleeping. Whatever 
illness he had is getting worse and his work is suffering. 
it takes hours for him to compile his records but after 
he provides them to the bank there is no meaningful 
response and no relief. the bank just keeps coming 
after him.

this happens, as far as i can tell, because the bank 
did not update its computer to reflect the accounting 
changes that took place when the borrower filed a 
chapter 13 and cured his arrearage through the plan. 
its computer, therefore, keeps telling it that your client 
is delinquent.

When a chapter 13 plan provides that mortgage 
arrearages be cured through the plan3 the breach of 
contract that caused the delinquency is treated as cured 
by the confirmation order. Thus, on plan confirmation 
the contract terms between the parties are construed 
as if the debtor is current and the delinquency provi-
sions of the note and Mortgage/Deed of trust are no 
longer in effect. provided that post-petition payments 
are timely, new late fees should not accrue. the bank 
should apply each ongoing monthly payment to the 
post-petition payment due that month. it should apply 
the trustee’s arrearage payments separately to pre-
petition arrearage debt. if the debtor fails to complete 
the plan the contract delinquency provisions apply 
retroactively throughout the period of the chapter 
13. the bank may reapply payments chronologically 
to the oldest payments due and impose the penalties 
that would have accrued absent the bankruptcy filing 
without regard to the cure provisions of the plan.

What is happening in scenarios 1 and 2 is that the 
bank’s computers are applying all loan payments — the 
trustee’s arrearage payments and the current monthly 
payments — to the oldest monthly payment remaining 
in its system as if no chapter 13 provisions were in ef-
fect. When the computer applies your client’s november 
payment to the payment that was due the previous July 
it reports to the bank that the november payment has 
not been made. then it automatically adds a late fee4 
and keeps the debtor in delinquent status, automatically 
adding other improper fees and penalties, ordering 
inspections and triggering legal actions.

interest accrues on these improper charges and the 
effect snowballs. the bank perceives that the debtor is 
falling farther and farther behind when in fact, under 

the bankruptcy law, the debtor is current.
perhaps banks are reluctant to change their account-

ing because many chapter 13 plans do not complete, 
in which case the bank’s original accounting would be 
correct. the irs and other taxing agencies regularly 
confront this, however, and seem to have no problem 
reinstating all penalties and interest if the debtor fails 
to obtain a chapter 13 discharge. since many banks 
have special bankruptcy departments it would seem 
easier to have a separate accounting by the bankruptcy 
department. payments could be entered once and tracked 
simultaneously on both the bankruptcy ledger and the 
original ledger. the bankruptcy accounting would 
remain in place after successful discharge. otherwise, 
the original ledger would be reinstated.

the lift-stay motion scenario seems to be more quickly 
resolved than the post-confirmation foreclosure notice 
scenario simply because of the short time limits in the 
bankruptcy case. however, like pulling the leaves off a 
dandelion and leaving the root, defeating these lift-stay 
motions rarely resolves the matter. But if not resolved 
in the bankruptcy case the improper accounting that 
triggers the lift-stay motions can easily turn into the 
post-discharge scenario.

What can you do?
two things are helpful in getting banks to account cor-
rectly in chapter 13 cases where arrearages are paid 
through the plan: speedy access to complete bank re-
cords and a big hammer to make resolving the problem 
as important to the creditor as it is to your client.

Fortunately, both the federal banking law, title 12 
u.s.c., and the federal bankruptcy law, title 11 u.s.c., 
contain provisions that can help. they require response 
from the bank, provide for recovery of attorneys fees 
and costs and allow the court to make other appropriate 
orders including, if warranted, other monetary awards 
to the debtor. the federal Fair Debt collection practices 
act at title 15, chapter 41, along with state law might 
also be useful if a collection agency is involved.
U.S.C. Title 12 Banks and Banking Law, 
Chapter 27 Real Estate Settlement and 
Procedures Act (RESPA), Section 2605
12 u.s.c. § 2605(e) contains a powerful tool to com-
bat a bank’s lack of responsiveness to requests for 
information and its failure to investigate and account 

Chapter 13 Attorney Fees (cont’d)

Continued on Page 18
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correctly for mortgage arrearages in chapter 13 cases. 
subsection (e) requires the loan servicer (“Bank”)5 
to respond to a “qualified written request” from the 
borrower (or agent) for information relating to the 
servicing of the loan.

When you are confronted with a lift-stay motion or 
foreclosure notice and your client believes he is current 
in his payments you should immediately make a written 
request that complies with the requirements of a “qualified 
written request” under 12 u.s.c. §2605(e)(1)(B).6

Within 20 days of receipt of the qualified written request, 
the bank must either take the requested action or acknowl-
edge receipt of the request. 12 u.s.c. § 2605(e)(1)(a). 
it has 60 days from receipt to either make appropriate 
corrections or investigate and provide the borrower with 
a written explanation or clarification that includes the 
reasons for its belief that the account is correct. 12 u.s.c. 
§ 2605(e)(2). additionally, the bank is required to provide 
the name and telephone number of a person who can 
provide assistance to the borrower when giving notice 
that it has made corrections or sends an explanation that 
it believes its accounting is correct. Id.

if the bank fails to comply within the time limit pro-
vided it is subject to damages under subsection (f) of 
the statute including an individual’s actual damages, 
additional damages allowed by the court up to $1,000 
per person, costs and reasonable attorney fees. (See the 
section on Walls v. Wells Fargo Bank, N.A., 276 F.3d 
502 (9th cir. 2002) (Walls)).
Automatic Stay in Bankruptcy and penalties 
for violation, 11 U.S.C. §362(a) and (h)
11 u.s.c. §362(a) stays creditors from taking acts 
against a debtor “to commence, continue, employ ju-
dicial or other process to recover pre-petition debts” or 
to “create, perfect or enforce any lien against property 
of the estate” or to “create, perfect or enforce against 
property of the debtor any lien to the extent that such 
lien secures a claim that arose before the commence-
ment of the case under this title” or to take “any act 
to collect, assess or recover a claim against the debtor 
that arose before the commencement of the case under 
this title,” among other things. 11 u.s.c. § 362(a)(1), 
(4), (5), and (6).

as long as the automatic stay is in effect a bank 
violates the automatic stay by adding impermissible 
interest, costs and penalties to a debtor’s mortgage 
loan that is being cured in a chapter 13 whether or not 

the debtor is current in his payments. in particular it 
violates 11 u.s.c. § 362(a)(1) by taking acts to recover 
a claim that arose against the debtor before commence-
ment of the case.

Likewise, adding penalties and charges in aid of 
enforcement — such as attorney fees for wrongful lift 
stay motions and the cost of property inspections — 
violates the automatic stay. these charges arose under 
the bank’s no-longer-viable pre-petition contract rights 
that it continues to assert by its improper accounting 
during the chapter 13. such conduct constitutes “acts to 
create” additional liens against the property of the estate, 
violating section 362(a)(4), or against property of the 
debtor, violating section 362(a)(5). this conduct also 
constitutes acts “to collect, assess, or recover a claim 
against the debtor that arose before the commencement 
of the case,” violating subsection (a)(6).

a debtor who proves willful violation of the auto-
matic stay is entitled to actual damages, attorney fees 
and costs and sometimes punitive damages. 11 usc 
sec 362 (h).
Discharge Injunction, 11 U.S.C. §524(a)(2) 
and (3)
11 u.s.c. §524(a)(2)7 enjoins creditors from any action 
to collect pre-petition discharged debts. if a chapter 13 
debtor completes his plan according to its terms he will 
be current on his mortgage payments as of the date of 
his discharge. an attempt to collect additional funds 
violates the discharge injunction.

the discharge injunction is enforced by the Bank-
ruptcy court through sections 524 and 105. there is 
no private right of action for a debtor to enforce the 
discharge injunction through the Bankruptcy code or the 
Fair Debt collection act, title 15, chapter 41, u.s.c. 
Walls, supra. (See discussion of Walls, below.)

in scenario two the claim the bank is attempting to 
recover is its right to assess late and other fees while 
the debtor is delinquent. this is a pre-petition claim 
that the bank no longer has the right to enforce under 
the terms of a confirmed plan that cures the default. 
Like other pre-petition claims, this right is permanently 
barred by the debtor’s discharge. if the discharge does 
not occur the right is resurrected.

in scenario one the possibility that the debtor might 
not complete his plan is no excuse to for the bank to 
continue adding impermissible charges during the 
chapter 13 and it certainly does not excuse reimposing 
and enforcing them after discharge.

Chapter 13 Attorney Fees (cont’d)
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11 U.S.C. §105 Violation of Court Order
When the Court enters the Confirmation Order the 
terms of the chapter 13 plan bind all parties. the bank 
violates the court’s order when it fails to treat mortgage 
payments as provided by the terms of the confirmed 
chapter 13 plan.

the courts have wide powers allowing them to en-
force their orders. 11 u.s.c. § 105.8 the court has the 
power under this section to order the bank to account 
properly, to impose costs and fees or to provide for 
other appropriate relief as needed for a fair outcome 
under the circumstances of each individual case.

Federal Fair Debt Collection Act, 
Title 15, Chapter 41, U.S.C.9

if the bank has turned collection over to a collection 
agency the federal Fair Debt collection practices act 
(“FDcpa”), title 15, chapter 41, subchapter V, u.s.c., 
probably applies together with state law (See the Walls 
discussion, below).

unfair practices under the FDcpa include the col-
lection of “any amount … unless such amount is ex-
pressly authorized by the agreement creating the debt 
or permitted by law.” 15 u.s.c. § 1692f. the FDcpa 
has penalties for negligent collection activity in addition 
to the willful violations regulated by bankruptcy law 
and has penalties for nondisclosure violations.

a debt collector attempting to collect fees and costs 
that a creditor improperly imposed during a chapter 13 
proceeding violates this law for the same reasons dis-
cussed above in the section on banking law and loan 
servicers. Extra fees, charges and expenses that are 
authorized by the agreement creating the debt when 
the debtor is delinquent such as late fees, inspection 
fees or attorney fees are not authorized or permitted by 
law when the debtor is not delinquent. the debtor is 
not delinquent when the chapter 13 plan cures a prior 
delinquency, so post-petition and/or post-confirmation 
charges that a creditor imposes are neither authorized 
by agreement nor permitted by law.

penalties include actual damages, additional penal-
ties up to $1,000 per person, attorney’s fees and costs. 
§ 1692k.

Enforcement under the FDcpa may not be avail-
able under current 9th circuit law. see the discussion 
of Walls below.

Washington State Collection Agencies Act, 
R.C.W. Chapter 19.16
if you notify the debt collection agency that the debt 
is not owed and it continues trying to collect10 stiff 
penalties apply under Washington state law.11 see the 
discussion of Walls, below. the collection agency may 
also be subject to investigation and penalties through 
the Department of Licensing. see the discussion of 
Walls, below.

complaints may be made to the collection agency 
Board of the Department of Licensing and may result 
in professional licensing penalties to a licensed collec-
tion agency that violated the law.

the Walls decision should not affect state regulatory 
and enforcement provisions.
Walls v. Wells Fargo Bank, N.A.
Walls v. Wells Fargo Bank, N.A., 276 F.3d 502, (9th cir. 
2002), (“must reading” if you have mortgage problems 
in bankruptcy) holds that there is no private right of 
action for violations of § 524, the discharge injunction, 
as that would “undercut the ‘complex, detailed and 
comprehensive provisions of the Bankruptcy code,’ 
[citation omitted].” Id, at 224. the court goes on to 
hold that a debtor may not “simultaneously” proceed 
against a collection agency under the Bankruptcy code 
(“code”) and the Fair Debt collection act (“FDcpa”). 
it implies, however, that a debtor may not proceed at 
all under the FDcpa, reasoning that the FDcpa claim 
was based on an alleged violation of § 524, which nec-
essarily entails bankruptcy-laden determinations, and 
permitting “a simultaneous claim under the FDcpa 
would allow through the back door what Walls cannot 
accomplish though the front door — a private right 
of action.” the court states, “[n]othing in either act 
persuades us that congress intended to allow Debtors 
to bypass the code’s remedial scheme when it enacted 
the FDcpa.”

There is a conflict between the 9th and 7th circuits. 
Randolph v. IMBS, Inc., 168 F.3d 726 (7th cir. 2004) 
(also “must reading”) holds that both the code and 
the FDcpa are available remedies.12 the Randolph 
court reversed the lower court’s decision dismissing an 
FDcpa complaint on the grounds that the bankruptcy 
code preempted the FDcpa. the court distinguished 
between preemption, where a federal statute supplants 
a state statute, and implicit repeal (“a rare bird, indeed,” 

Chapter 13 Attorney Fees (cont’d)
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Randolph at 368 F.3d 730) where one federal statute 
supplants another.13 implicit repeal depends on either an 
irreconcilable difference between two federal statutes or 
a clearly expressed legislative decision that one federal 
statute replace the other. Randolph contains a chart 
comparing the Bankruptcy code and the FDcpa.

See also Dougherty v. Wells Fargo Home Loans, Inc., 
425 F.supp. 2d 599 (E.D. pa 2006), a chapter 13 case 
where the additional fees were disclosed predischarge, 
which discusses preclusion and implicit repeal, con-
tains a good review of cases from other courts on the 
question of Bankruptcy code preclusion of FDcpa 
claims both pre- and post-discharge. in Dougherty, 
the court permits the debtor to bring an FDcpa claim 
pre-discharge.

Would the 9th circuit hold that Walls applies by 
analogy to eliminate a bankruptcy debtor’s right to 
force disclosure under rEspa, 12 u.s.c. chapter 27? 
Bankruptcy courts can order disclosure under the Bank-
ruptcy rules of procedure. they can impose penalties 
for discovery abuses. the code’s general remedies 
and the discovery rules fall far short of the specific 
disclosure time limits and affirmative requirements that 
federal banking law imposes on mortgage servicers, so 
it seems unlikely that the grounds for implied repeal 
are present.

the bottom line: using the banking laws to obtain 
information is worth a try.

Walls applies to claims for relief under the Wash-
ington state collection agencies act in the same way 
it applies to federal FDcpa claims. however as it is 
well recognized that states have the right to enforce 
their regulatory schemes it almost certainly does not 
affect the state’s ability to discipline a debt collection 
agency.

if your client’s facts can be distinguished from the facts 
in Walls you might try using state and federal collection 
act claims as well. Finally, you might be able to make a 
good faith argument for a change in the law.

Conclusion
as long as the debtor is current in his plan payments 
the law requires the bank to treat the debtor as current 
in his loan. to comply, the bank must do several things. 
It has already identified the arrearage claim in the Proof 
of Claim it filed and its computer already recognizes 
when each payment is due. it needs to reprogram its 
computer, however, to recognize that when a borrower 

files a Chapter 13 it must treat the delinquent pre-
petition arrearages as one claim and treat the payments 
that are due after the petition filing date as another, 
separate, non-delinquent claim. it will then be able 
to apply the trustee’s arrearage payments just to the 
arrearage portion of its claim and the monthly post-
petition payments only to payments due post-petition. 
the programming needs to recognize that the debtor is 
current if he makes his required plan payments and stop 
automatically applying late fees and triggering lift-stay 
motions, drive-by inspections and the like.

Federal banking laws and federal and state laws 
regulating debt collection promote openness and re-
sponsiveness. they can be powerful tools to help cor-
rect problems when a debtor’s chapter 13 mortgage 
arrearage cure goes awry.

Notes
1  i have retired and want to thank the lawyers, judges, 
trustees, and court personnel in the bankruptcy system for 
making the practice of law such a pleasure. 
 thanks to my daughter, Jody Lee campbell, for her 
excellent editing assistance, to gary t. Farrell for his 
encouragement and assistance, and to gary’s son, tom Farrell, 
a third-year gonzaga university law student, for shepardizing 
the Walls case, infra.

2  a drop-dead provision is one where the creditor has the 
right to give short notice of default to the debtor. if the debtor 
does not cure the default in that period, the creditor has the 
right to enter an order to lift the automatic stay without further 
notice. this is often appropriate where a debtor is chronically 
delinquent. however, in my opinion, it is not appropriate where 
the debtor shows he has not been delinquent. in addition, i have 
refused to agree to time limits that are less than the default time 
limit in the underlying contract, e.g., a 5-day time limit where 
the grace period is 15 days in the note. i would rather go to 
hearing and ask the judge to decide what is fair.

3  in Eastern Washington, the debtor pays the trustee who 
then pays both the arrearages and the current payment to the 
Bank, keeping track of each separately. Different jurisdictions, 
however, allow the debtor to make current payments directly to 
the Bank, with the trustee handling just the arrearages. 

4  it is my supposition that the computer automatically adds 
the late fee. i base this on what i have been able to learn from 
looking over bank records and speaking with bank attorneys. 
I confess that I have an extremely hard time figuring out the 
bank’s loan ledgers, and no person i have spoken to about this 
has ever told me that the computer adds late fees automatically. 
i just assume that each late fee is not hand-posted by a person. 

5  12 U.S.C. § 2605(i)(3) defines the term “servicing” to 

Chapter 13 Attorney Fees (cont’d)
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Case Notes
From Judge Williams:
Pamela Robin Riley, No. 04-07122-PCW7

Issue 1: Whether judicial estoppel prevents a trustee 
from recovering an asset when the debtor fails to disclose 
the asset in a Chapter 7 “no asset” proceeding.

Issue 2: If the trustee is allowed to recover the asset, 
(1) whether the debtor may claim an exemption on the 
asset; and (2) whether the debtor is entitled to any 
proceeds of the asset in excess of the amount necessary 
to pay creditors. 

Creditor filed an Objection to Debtor’s Exemptions 
and an objection to the trustee’s Motion for order 
authorizing trustee to settle trustee’s objection to Ex-
emptions and to reject cash offer to settle claim. 

Debtor was employed by the creditor and subsequently 
terminated. Fifteen months later debtor filed for Chapter 
7 relief and was discharged. At the time of filing the 
debtor did not disclose the potential state claim against 
the creditor, although debtor had already met with an 
employment lawyer. the state wrongful discharge ac-
tion was not filed until eight months after discharge. 
the day before the state trial, two years after discharge, 
the creditor informed the trustee of the claim and the 
case was reopened. Debtor filed amended schedules 
and claimed exemptions pursuant to rcW 6.15.010(3)
(f)(bodily injury) and rcW 6.15.010(3)(b) (other 
personal property). the former employer purchased a 
small claim, thus obtaining standing as a creditor, in 

ownership and Equity protection act of 199, 15 u.s.c. § 1639 
(hoEpa). it governs certain terms and conditions of consumer 
credit, requiring lender disclosures about loans and loan fees, 
etc. i have not researched this statute, but did notice that there 
is an upcoming case in the Bankruptcy Digest discussing it. 

10  rcW 19.16.250 
prohibited practices  
no licensee or employee of a licensee shall: . . . (15) threaten 
to take any action against the debtor which the licensee cannot 
legally take at the time the threat is made.

11  r.c.W. 19.16.440 makes violation of r.c.W. 19.16.250 
violation of the Washington consumer protection act, r.c.W. 
chapter 19.86. additional penalties may be imposed under 
r.c.W. 19.16.450, violations may be enjoined, r.c.W. 
19.16.460, civil penalties of up to $25,000 are provided for, 
r.c.W. 19.16.480, and the provisions of the Debt collection 
act are cumulative and nonexclusive so not affect other 
remedies. 

12  the 3rd circuit in In re Joubert, 411 F.3d 452 (3d cir. 
2005) disallowed private rights of action under §§ 105 and 
324, citing Walls v. Wells Fargo Bank, NA, 276 F.3d 502(9th 
cir. 2002). this case did not address FDcpa claims, as the 
discharged chapter 13 debtor who brought a postdischarge 
claim in federal court against a mortgagee for improperly 
adding fees to a mortgage loan without having the approved by 
the bankruptcy court did not allege FDcpa claims. 

13  the Walls court, 276 F.3d 502 (9th cir, 2002) did not discuss 
either the doctrine of preemption of implicit repeal. Randolph 
v. IMBS, Inc., 368 F.3d 726 (7th cir. 2004) contains a good 
discussion of the elements of both doctrines.

Chapter 13 Attorney Fees (cont’d)
mean “receiving any scheduled periodic payments from a 
borrower pursuant to the terms of any loan, including amounts 
for escrow accounts described in section 2609 of this title, 
and making the payments of principal and interest and such 
other payments with respect to the amounts received from the 
borrower as may be required pursuant to the terms of the loan.” 
of course, the provisions of Bankruptcy code and the court’s 
orders control what is “required pursuant to the terms of the 
loan.” 

6  12 U.S.C. § (e)(1)(B) defines a qualified written request: 
“For purposes of this subsection, a qualified written request 
shall be a written correspondence, other than notice on a 
payment coupon or other payment medium supplied by the 
servicer, that -(i) includes, or otherwise enables the servicer 
to identify, the name and account of the borrower; and (ii) 
includes a statement of the reasons for the belief of the 
borrower, to the extent applicable, that the account is in error 
or provides sufficient detail to the servicer regarding other 
information sought by the borrower.” 

7  in some community property situations, 11 u.s.c. §524(a)
(3) applies.

8  sec. 105. power of court 
 (a) the court may issue any order, process, or judgment that 
is necessary or appropriate to carry out the provisions of this 
title. no provision of this title providing for the raising of 
an issue by a party in interest shall be construed to preclude 
the court from, sua sponte, taking any action or making any 
determination necessary or appropriate to enforce or implement 
court orders or rules, or to prevent an abuse of process.

9  another potentially interesting federal statute is the home 

Continued on Page 22
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Case Notes (cont’d)
order to object to debtor’s exemptions. the trustee also 
objected to the exemptions but settled the matter with 
the debtor. creditor objected to the settlement. 

the state court determined that the trustee was not 
judicially estopped from bringing the claim. at the 
state trial a jury awarded the debtor $75,000. creditor 
moved in the state court for a reduction arguing that 
judicial estoppel prevented the debtor from benefitting 
from the initially undisclosed state lawsuit and that the 
judgment should be reduced to the amount necessary 
to cover the chapter 7 administrative expenses (about 
$20,000) and creditors’ claims ($17,384.32). the state 
court determined that the doctrine was inapplicable 
because debtor simply failed to understand the disclo-
sure requirements. 

the creditor raised similar arguments in Bankruptcy 
court. the court held: (1) a debtor’s concealment of 
an asset does not estop a bankruptcy trustee from re-
covering the asset; (2) the Bankruptcy code grants any 
excess estate funds to the debtor, even when the debtor 
conceals an asset; and (3) the exemptions should be 
disallowed. the court stated that the substantive provi-
sions of the code, not the broader doctrine of judicial 
estoppel, controlled because the state court’s decision 
clearly held that the debtor failed to understand the 
disclosure requirements as opposed to acting in bad 
faith. Federal law, under 28 u.s.c. § 1738, required the 
court to give preclusive effect to the prior state court 
proceeding. Debtor’s failure to disclose resulted in the 
loss of exemption, but could not prevent the debtor 
from receiving the excess funds in the estate.

Rose Townsend Trust v. Daryl Jane 
Johnston, No. 06-80040-PCW

Issue: Whether the Court should grant Defendant 
New Century’s request for a discretionary stay pending 
appeal and, if so, should the posting of a supersedeas 
bond be waived.

Defendant new century Mortgage corporation 
(hereinafter “New Century”) filed a motion seeking 
a discretionary stay pending appeal and waiver of a 
supersedeas bond.

prior to either defendant Johnston’s or arney’s 
bankruptcy proceeding, plaintiff rose townsend trust 
(hereinafter “townsend”) obtained two state court 
judgment liens against defendant Johnston totaling 
$76,847.31. in addition, both debtors’ discharges were 
revoked due to fraud and concealment of property. the 

chapter 7 trustee obtained default judgments against 
both debtors in the total amount of $212,315.62. one 
of townsend’s state court judgments was recorded 
but neither of the chapter 7 trustee’s judgments were 
recorded.

Defendants Johnston and arney, joint tenants, each 
held a one-half interest in a shared residence, the subject 
property. the Deed of trust on the subject property 
was initially held by north american Mortgage but 
the debtors refinanced their home twice following their 
Chapter 7 discharges. The second refinance was with 
new century. Debtors received a total cash distribution 
of $98,079.62 from the two refinance transactions. New 
century’s title report did not reveal the existence of 
either townsend’s or the chapter 7 trustee’s judgments. 
As a result, none of the judgments were satisfied.

Later defendant Arney had filed a second Chapter 7 
bankruptcy petition and defendant Johnston filed for 
chapter 13 relief. neither defendant, however, listed 
townsend’s two state court judgment liens in their 
respective schedules. After Townsend filed a secured 
proof of claim in defendant Johnston’s chapter 13 
proceeding this adversary proceeding was filed to de-
termine if townsend held valid judgment liens resulting 
from the four judgments – townsend’s two state court 
judgments and the two bankruptcy default judgments, 
which had been assigned to townsend by the trustee 
– and whether either of the Defendants were entitled 
to a homestead exemption in the property.

townsend obtained an order from the Bankruptcy 
court declaring that the four judgments were superior 
to and had priority over new century’s Deed of trust. 
New Century filed an appeal with the U.S. District Court 
for the Eastern District of Washington. on the same 
day new century moved for a stay pending appeal to 
stay all execution, foreclosure or other enforcement 
of townsend’s four judgments. townsend’s reply re-
quested that any stay be accompanied by a supersedeas 
bond in the amount of $612,591.21. no hearing was 
requested on the motion to stay.

six months after moving for a stay pending appeal 
New Century filed for bankruptcy in the District of 
Delaware. the automatic stay was lifted by the Dela-
ware Bankruptcy court so new century’s appeal could 
proceed. nearly eleven months after moving for a stay 
pending appeal new century requested a hearing re-
garding its motion and asked that townsend’s request 
for a $612,591.21 supersedeas bond be denied.
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Oz, Wonderland or BAPCPA?¹
Transportation Ownership/Lease Expenses in Means Testing

By Jan R. Armstrong²
have you ever awakened from a nightmare in a cold 
sweat? your mind is a jumble of bizarre images from 
the experience. that happened to me recently. My 
mind had images of a cheshire cat, a Mat hatter, 
Munchkins, alice, plain meanings, a cowardly Lion, 
a caterpillar, a small dog named toto, ambiguities, 
Dorothy, the White rabbit, Dan Brunner, legislative 
intent, the Emerald city, public policy and the Queen 
of hearts. Dan Brunner? What does he have to do 
with my nightmare? ¹

i had just drifted off in my easy chair while review-
ing the latest objection to confirmation in a pending 
chapter 13 case. the chapter 13 trustee objected 
to my clients taking a deduction for transportation 
ownership/Lease Expenses on Line 28 of the B22c 
form for two cars. What? My clients, who have no 
vehicle payments, should be required to pay an addi-
tional $803 per month for 60 months in their chapter 
13 plan? they cannot possibly afford to do so.

no, i wasn’t in oz, or Wonderland. i was in the 
middle of a large judicial debate brought upon bank-
ruptcy practitioners throughout the country by the 
Bankruptcy abuse and consumer protection act of 
2005 (Bapcpa). i scurried to my computer and began 
reviewing cases, and more cases, and more cases. 
guess what? all of the intelligent, fair-minded and 
thoughtful bankruptcy judges throughout the country 
cannot agree on this issue. in fact, depending on the 
day of the week you check the reported cases, one 
side or the other in this dispute has the majority of 
the decisions in their favor.

this article will review two such decisions recently 
made in Washington state by bankruptcy judges re-
garding this divisive issue. on June 12, 2007, Eastern 
District chief Bankruptcy Judge patricia Williams 
issued a decision in In re Armstrong, 370 B.r. 323 
(E.D.Wash. 2007)(Bankr. no. 06-02476-pcW13). 
on July 3, 2007, Western District chief Bankruptcy 
Judge karen a. overstreet issued a decision in In re 
Cole, 371 B.r. 454, Bankr. no. 07-10264 (W.D.Wash. 
2007).

the Armstrong case is a chapter 13 case. the Cole 
case is a chapter 7 case. Each of these cases involves 
above-median income debtors. nathan and georgena 
armstrong drive a single vehicle that has no loan or 
lease payment. They filled out Official Form B22C 
and took an expense deduction of $471 for trans-
portation ownership/Lease Expense allowance on 
Line 28. patricia ann cole drives a single vehicle 
that has no loan or lease payment. She filled out Of-
ficial Form B22A and took an expense deduction of 
$471 for transportation ownership/Lease Expense 
allowance on Line 23.

the chapter 13 trustee in the Armstrong case 
and the united states trustee in the Cole case each 
objected to the vehicle ownership expense because 
the debtors did not have any actual vehicle loan or 
lease expense. in both cases, because of the age of 
the particular vehicles driven by the debtors, the irs 
standards would have allowed a $200 deduction.

a judicial decision in favor of the chapter 13 
trustee in the Armstrong case would require the 

Continued on Page 24

under the ninth circuit four-part test for determining 
if a discretionary stay should be granted the court held: 
(1) new century is unlikely to overturn this court’s con-
clusions regarding summary judgment and therefore is 
unlikely to succeed on the merits of the appeal; (2) new 
century would not suffer irreparable injury because it 
is unlikely that townsend could foreclose the judgment 
liens prior to the appellate decision and new century was 

receiving regular monthly payments; (3) townsend, on 
the other hand, would suffer substantial harm because 
townsend was not receiving any payments and the esti-
mated appreciation of the property is insufficient to cover 
townsend’s statutory interest; and (4) the stay will not harm 
public interest because the current matter only involves 
two private creditors. as a result this court denied new 
century’s request for a stay pending appeal.
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armstrongs to modify their chapter 13 plan and 
increase the monthly plan payment by $271. a ju-
dicial decision in favor of the united states trustee 
in the Cole case would constitute a judicial finding 
that a presumption of abuse arose, requiring Ms. 
cole to rebut that presumption of abuse or have her 
chapter 7 bankruptcy case be dismissed or converted 
to chapter 13.

Judge Williams and Judge overstreet were each 
confronted with interpreting 11 u.s.c. § 707(b)(2)
(a)(ii)(i), which states in part:

the debtor’s monthly income expenses shall be 
the debtor’s applicable monthly expense amounts 
specified under the National Standards and Local 
standards, and the debtor’s actual monthly expenses 
for the categories specified as Other Necessary 
Expenses issued by the internal revenue service 
for the area in which the debtor resides, as in effect 
on the date of the order for relief, for the debtor, 
the dependents of the debtor, and the spouse of the 
debtor in a joint case, if the spouse is not otherwise 
dependent. such expenses shall include reasonably 
necessary health insurance, disability insurance, 
and health savings account expenses for the debtor, 
the spouse of the 
debtor, or the de-
pendents of the 
debtor….
the national and 

Local standards 
referenced in the statute are the written guidelines 
used by the internal revenue service to determine a 
taxpayer’s ability to pay a federal tax liability. Cole, 
at 6; Armstrong, at 326.

Both judges approached the respective cases us-
ing traditional judicial reasoning. First, each judge 
attempted to determine whether the statute could be 
interpreted as having a plain meaning or was in fact 
ambiguous. Both judges decided that the statute is 
ambiguous. Judge overstreet concluded that “[t]he 
only certainty is that the courts’ attempts to discern 
the plain meaning of the text have revealed its patent 
ambiguity.” Cole, at 457. Judge Williams concluded 
that “[o]ne is forced to conclude that the language of 
(ii), even if read in connection with other subparts of 
§707, is subject to different interpretations and that 
there is no plain meaning.” Armstrong, at 328.

the two opposing lines of judicial decisions in the 
various reported bankruptcy cases turn on the meaning 
of the words “applicable” and “actual” in the statute. 
Most of the pro-debtor line of cases conclude that since 
the statute uses different words to define different al-
lowed expenses then there must have been a congres-
sional intent to use a fixed deduction (the “applicable” 
deduction) in the case of national and Local standard 
expenses, such as the vehicle ownership expense/lease 
deduction, and to use the “actual” expenses of the 
debtors for other necessary Expenses such as health 
care expenses and insurance expenses. See, e.g, In re 
Fowler, 349 B.r. 
414, 418 (Bankr.
Del. 2006). Most 
of the pro-trustee 
line of cases con-
clude that before a debtor can take the “applicable” 
deduction in the case of national and Local standard 
expenses the debtor must have some actual expense in 
that category. these cases conclude that the deduction 
is only “applicable” in cases where the debtor has an 
actual vehicle expense. See, e.g. In re Ross-Tousey, 
2007 WL 1466647 (E.D.Wis. 2007).

Both Judge overstreet and Judge Williams spend 
some time trying to determine whether congress 
intended to have not only the irs national and Local 
standards apply to debtors but also the manner in 
which the irs agents actually apply those standards 
to taxpayers. again, the judicial decisions are split on 
this issue. Judge overstreet accepted the reasoning 
of the line of cases that apply the irM guidelines, 
and points out that section 5.8.5.5.2 of the irM 
provides that “[t]axpayers will be allowed the local 
standard or the amount actually paid, whichever is 
less.” Cole, at 458-9. Judge Williams rejected that 
interpretation and after noting that an unadopted 
version of the statute would have required judges to 
apply the irM guidelines, concluded that:

if congress had intended that such debtors be 
identified based on actual reasonable expenses, it 
would have so provided and, as to certain types 
of expenses, did so provide. the transportation 
expense is not one of them. With regards to hous-
ing and transportation expense, congress intended 
that such debtors be identified by use of a uniform, 
easily applied formula, i.e., the Local standards. it 

Transportation Ownership/Lease Expenses (cont’d)

Both judges decided that 
11 u.s.c. §707(b)(2)(a)
(ii)(i) is ambiguous.

Both judges reviewed the 
broader public policies 
behind the statute.
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certainly could have, but did not state that applica-
tion of the Local standards should be applied in 
the same manner as described by the irs’s internal 
policies. the intent was to require rote mathemati-
cal calculations based upon the geographic area 
in which the debtor resides and the number of 
vehicles. Armstrong, at 329.
Both judges then reviewed the broader public poli-

cies behind the statute. Judge overstreet discussed 
several public policy arguments. First, “judicial 
economy is best served by allowing the standard 
deduction.” Cole, at 10. second, “creditor repay-
ment is discouraged by allowing vehicle-owning 
debtors without car payments to subtract $471 from 
their monthly income computation.” Cole, at 458. 
third, “disallowing the deduction may encourage the 
debtor to buy a new car prior to filing bankruptcy.” 
Cole, at 459.

Judge Williams also discussed several public policy 
arguments. First, if the Local standard is adjusted, 
then “there is an unfair and disparate impact on the 
most impoverished debtors.” Armstrong, at 329. sec-
ond, when “Local standard are adjusted, inconsistent 
and disparate impact results as there is no distinction 
between debtors with only a few remaining payments 
on a vehicle and those with many years of remain-
ing payments.” Armstrong, at 329. third, “use of 
the unadjusted Local standard is against policy as 
it is inconsistent with the goal of requiring debtors 
who, because they drive an unencumbered vehicle, 
can afford to pay more to unsecured creditors to do 
so.” Armstrong, at 329.

Judge overstreet decided the Cole case in favor of 
the united states trustee. the judge held that:

on balance, the court agrees with the analysis 
in Slusher; because congress referred the courts 
specifically to the IRS standards, the Court should 
be guided by how the irs uses and employs those 
standards. given the detail and clarity of that guid-
ance, and because the arguments in support of a 
universal auto ownership deduction rely wholly on 
suppositions as to congress’ intent and disallowance 
would prevent a real injury to creditors, the court 
concludes that a debtor with no auto loan or lease 
payment as of the filing date should not be permitted 
to take the standard vehicle ownership deduction in 
the Means test Form…. Cole, at 459.

Transportation Ownership/Lease Expenses (cont’d)
Judge Williams decided the Armstrong case in 

favor of the debtors. the judge held that:
although the statute is ambiguous, a reason-

able interpretation is that irs national and Local 
standards are to be applied as formulas to calcu-
late the reasonably necessary expenses covered in 
those standards. such an interpretation furthers the 
congressional policy of the fairness of a uniform 
allowance and the avoidance of discretionary ad-
justments. the Local standard is not to be adjusted 
unless required by other sections of §707(b)(2). 
This Court finds that the Local Standard should 
be applied so that the debtors may claim the full 
amount of the transportation/ownership Lease 
expense where the vehicle is owned “free and 
clear” of liens. Armstrong, at 331-332.
the Armstrong case is on appeal to the united states 

District court for the Eastern District of Washington, 
under case number cV-07-282-EFs. the decision in 
Cole was not appealed. after additional pleadings 
and hearings Judge overstreet ordered Ms. cole to 
convert the case to chapter 13. Ms. cole did so on 
september 11, 2007.

Fortunately, alice and Dorothy’s nightmares ended 
and each girl found her way back home. My night-
mare has temporarily abated due to Judge Williams’ 
ruling in the Armstrong case. the chapter 13 trustee 
withdrew his objection and my clients’ chapter 13 
plan was confirmed. But the nightmare could return, 
if the appellate court reverses the decision in the 
Armstrong case.

Notes
¹ The references to Oz and Wonderland, as well as the fictional 
characters mentioned in this article, appear in L. Frank Baum’s 
book, The Wonderful Wizard of Oz (1900), and Lewis carroll’s 
book, Alice’s Adventures in Wonderland (1865). Well, not all of 
the characters are fictional. Dan Brunner is in fact a character 
and is the chapter 13 trustee for the Eastern District of 
Washington.

² Jan r. armstrong, during waking hours, is a partner in the 
law firm of Armstrong, Klym, Waite, Atwood & Jameson, P.S., 
and practices in the areas of bankruptcy law, creditor rights, 
and general business law. Mr. armstrong is a former president 
of the Bankruptcy Bar association for the Eastern District of 
Washington, and currently serves on the advisory committee 
of the united states Bankruptcy court for the Eastern District 
of Washington, as well as the chapter 13 subcommittee.
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ted practiced under the act when he was a member 
of the Spokane law firm of Humphries, Patterson 
and humphries (1972–1979). he was appointed as a 
trustee in various cases by then Bankruptcy referee 
L. Warden hanel. after the Bankruptcy reform act 
of 1978 was passed Judge hanel realized that the 
new law provided for the appointment of a clerk 
for the Bankruptcy court. ted remembers a some-
what “vague” conversation in which Judge hanel 
referred to the position and the need to fill it. Ted 
went home that night and remarked to his wife, “i 
think that i was offered a job today.” several days 
later Judge hanel called and asked if he had decided 
to take the job. ted accepted.

ted is a “local boy.” he was born February 9, 
1938, in spokane to archie and hilda Mcgregor. 
he attended gonzaga prep and chose to attend st. 
Martin’s college (now university) in olympia, 
Washington. he chose st. Martin’s as he was in-
terested in agriculture. the college was located at a 
Benedictine Monastery that had a farm attached to 
it. That interest flagged, and he returned to Spokane 
and enrolled at gonzaga university for the second 
semester. his father and mother owned and operated 
a grocery store. his father noticed that ted was not 
in class 16 hours a day, and expected ted to work in 
the store those hours he was not in class, which left 
no time for studying. so ted returned to st. Martin’s 
after the first semester of his second year and took 
up pre-law. he graduated in 1960, on schedule, 
making up the time lost in the transfers.

he no longer had deferments from the draft, so 
ted decided to join the Marines, attend law school 
and serve in the Jag corps. he passed the entrance 
exam but there were no positions open at the time. 
ted knew that his “greetings” letter from the draft 
board could not be far away so he began talking 
to the u.s. navy. he was accepted to attend their 
officer candidate school. The Navy told him that 
there would be a wait of some three months before 
he would be going. however, shortly thereafter he 
received his draft notice in the mail informing him 
that he was to report to the u.s. army. he informed 
the draft board that the navy had accepted him. the 
board told him that he was not in the navy yet, so 
he was to report to the u.s. army. the navy and the 

Army continued to give him conflicting orders about 
whether to report to the army or not, and on the eve 
of leaving for army basic training the draft board 
relented and Ted went to the U.S. Navy Officer’s 
candidate school and graduated as an Ensign.

ted served in the navy on active duty for ten 
years. Following four years of sea duty he was 
asked by the navy to “re-up.” ted said he would 
if he could be stationed at a duty station where he 
could attend a night law school. he was stationed 
in san Francisco. he was a sailor by day and a law 
student by night at the university of san Francisco 
Law school. he successfully graduated from the 
san Francisco law school and in 1972 he left ac-
tive duty, took the Washington Bar and began his 
years of private practice. however, ted continued 
in the naval reserve and retired in 1991 with the 
rank of captain.

When ted began his work as clerk of the Bank-
ruptcy court he inherited a staff of seven clerks, the 
last of whom retired in 2005. (the highest number 
of deputy clerks ever employed at one time in the 
Clerk’s Office was 31, however the highest number 
authorized was 44.) in 1979 the Bankruptcy court 
was located on the seventh floor of the Federal 
Court House and in 1980 relocated to the third floor 
of the Riverside Post Office, where it continues 
today. However, the location of the various offices 
has changed with the extensive remodel and the 
construction of a second courtroom.

in the course of an interview i asked ted what he 
considered his greatest accomplishment. he stated 
that he really could not think of an accomplishment 
that rose above others. however, i beg to differ. 
ted told the story of a recent conversation that he 
had with his brother who had just retired from the 
Jag corps as a navy captain. his brother had 
a very large command and was responsible for a 
large staff delivering services to navy personnel. 
he remarked to ted that he was proud of the fact 
that he and his staff delivered “good service.” that 
statement struck a chord with ted, who also strove 
in his years as clerk to provide “good service” to 
the bench, the bar and the public. ted gives credit 
to his dad. his dad owned and operated a small 
grocery store. the sons spent many hours helping 

Ted McGregor, Clerk of Court (cont’d)
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their dad. his dad constantly impressed upon his 
sons that they must give “good service,” for without 
it he was out of business.

All of us who contacted Ted and the Clerk’s Office 
can honestly say that we dealt with a clerk and staff 
that was eager to facilitate the filing of documents, 
advise regarding the processes we needed to follow 
and ready to help solve problems.

in conversations with members of other bank-
ruptcy bars around the country we have all heard 
of situations where the bench, bar and clerk’s office 
were not so much a team as adversaries. ted has 
certainly done much to create the environment we 
have in the Eastern District where all engage in frank 
and productive dialogue, without fear of retribution, 
all for the purpose of getting the job done.

ted has always been a proponent of technology, 
urging our District to be in the lead. We were one 
of the first to image all filed documents. We also 
went through the growing pains of electronic fil-
ing. ted, surprisingly, mentioned that he received 
very few complaints from the bar in the process 
of introducing electronic filing. He attributed that 
to the fact that we had imaging before electronic 
filing, and imaging was a logical progression to 
electronic filing.

ted also takes legitimate pride in his ability to 
have chosen and hired the right people, trained them 
well and given them the loose reins to do their job 
without smothering supervision. the result: a very 
professional staff.

Finally, ted takes legitimate pride in his role 
and encouragement of the local rules committee 
with members from both bench and bar. Formed in 
1997, it provides the essential function of staying 
abreast of issues facing the bench and bar daily and 
making improvements to the system by amending 
and proposing new rules. ted was the one who 
consistently facilitated the necessary writing of the 
rules, formation of subcommittees and delivering 
the final work product to the committee for passage 
or rejection.

i asked ted what his greatest disappointments 
were in his job as clerk, what he could not get 
accomplished though he dearly wanted to. he 
said that he had no such disappointments. i then 

gave him the following hypothetical: say unlim-
ited funds are made available to accomplish one 
goal before you retire, the administrative office 
of the court gives you unlimited authority to do 
what you want and the Judges give you absolute 
free rein; what then would you want to do before 
you retire? ted had only one answer. he would 
like to accomplish a task that he always had total 
authority to do but had still not accomplished. the 
task? Writing a history of the Bankruptcy court 
for the Eastern District of Washington. since the 
interview ted accomplished that task. a history 
of the Bankruptcy court for the Eastern District 
of Washington is included in this issue.

Finally, i asked ted whether he would have fond 
memories or nightmares of his dealing with pro se 
litigants in bankruptcy court. i asked that question 
knowing that ted was sued at least twice by pro se 
litigants. ted is surprisingly placid in his memo-
ries, stating he dealt with pro se filers and litigants 
easily and without hesitation, and that he did not 
mind doing so.

ted’s last day of work as clerk is February 1, 
2008. two facts are obvious: First, ted will be 
taking with him into retirement a great gift: good 
memories and a well-deserved sense of satisfaction 
with his accomplishments. second, the new clerk 
will move into a position of which ted has been an 
admirable caretaker.

Ted McGregor, Clerk of Court (cont’d)
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Fax: (509) 834-6610 

rbailey@cbblawfirm.com 

Spokane Director #1 (10-1) 

Brent Sorenson 

S. Brent Sorenson & Associates 

505 N. Argonne Road, Suite B207 

Spokane, WA 99212 

Phone: (509) 444-2600 

Fax: (509) 444-2883 

sbrentsorenson@comcast.net 

 

Spokane Director #3 (08-1) 

Beverly A. Benka 

Office of Chapter 13 Trustee 

801 W. Riverside Ave., Ste. 515 

PO Box 1513 

Spokane, WA 99210 

Phone: (509) 747-8481, Ext 117  

Fax: (509) 623-2126 

bbenka@spokane13.org 

Circuit Director (09-2) 

Erik S. Bakke 

Johnson, Gaukroger, Drewelow & 

Woolett, P.S.PO Box 19 

139 S. Worthen 

Wenatchee, WA 98807-0019Phone: 

(509) 663-0031Fax: (509) 663-

6003erikb@jgdwlaw.com 

Newsletter Editor, Ex Officio 

Gary T. Farrell 

5123 S.  Dearborn Road 

Spokane, WA 99223 

(509) 448-8918 

GaryTFarrell@comcast.net 

Treasurer, Ex Officio 

Ian Ledlin 

421 W. Riverside Avenue, #900 

Spokane, WA 99201 

Phone: (509) 838-6055 

Fax: (509) 625-1909 

ian@spokelaw.com 

 

 

GEOGRAPHIC REGIONS OF DIRECTOR POSITIONS 

BANKRUPTCY BAR ASSOCIATION FOR THE EASTERN DISTRICT OF WASHINGTON 

DIRECTOR POSITION GEOGRAPHIC REGION 

Spokane Directors (3) Spokane County 

Yakima Directors (2) Yakima, Kittitas or Klickitat County 

Tri-Cities/Walla Walla Directors (2) Benton, Franklin, or Walla Walla County  

Circuit Director (1) Adams, Asotin, Chelan, Columbia, Douglas, Ferry, Garfield, 

Lincoln, Okanogan, Pend Oreille, Stevens or Whitman County 

At-Large Director (1) Any county in the jurisdiction of the US Bankruptcy Court for the 

Eastern District of Washington 


