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President’s Corner

By Beverly A. Benka
This issue goes to press shortly after our annual seminar
at Sun Mountain Lodge.
The feedback this year was overwhelmingly positive.
The legal and procedural updates regarding practice
under BAPCPA were not only informative, but very entertaining. Attendance was up from last year. However,
we do not yet have a final accounting of the income and
expenses; that information will be forthcoming. Once
again, Ian Ledlin and Bill Hames did an outstanding job
of co-chairing this event. Please mark your calendars
for next year’s seminar to be held June 12-14 at Sun
Mountain Lodge.
In the meantime, the Association will be sponsoring
a workshop on recent developments and upcoming
changes in bankruptcy practice to be held Wednesday,
September 26, in Richland, Wash. Kevin O’Rourke has

Hanel Scholarship Awarded

Bo James Howell is the 2007-2008 recipient of the
Judge Hanel scholarship of $2,000 funded by the
Bankruptcy Bar Association of the Eastern District of
Washington. He will be the extern for Judge Williams
for the coming academic year. Bo, a 2005 graduate of
Washington State University, is a third-year student at
the Gonzaga School of Law.
Melissa Williams, also a third-year student at Gonzaga, will be an extern for Judge Kurtz in Yakima. She
is a 2004 graduate of the University of Washington.
Congratulations to both Bo and Melissa for their extern positions which we are sure will add extensively to
their experience and knowledge of bankruptcy law.

Deadline for Next Issue:
November 16, 2007

volunteered to chair the committee coordinating the
seminar. If you would like to volunteer in any capacity, please don’t hesitate to contact Kevin at kevin@
southwellorourke.com.
Of interest to our members representing debtors, the
Judges have recently indicated they will raise the presumptive flat fee in Chapter 13 consumer cases from
$2,000 to $2,500 for administrative convenience. It is
anticipated Local Bankruptcy Rule 2016-1(e) will be
formally amended within the next few months. There
are other upcoming changes to the local and national
bankruptcy rules. Please see the proposed rule changes
contained in this newsletter and on the court’s web site
at www.waeb.uscourts.gov.
At the Board meeting following the seminar at Sun
Mountain, the L. Warden Hanel scholarship was at
continued on page 2
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President’s Corner (cont’d)
continued from page 1
issue. Historically, the Association has funded one
$2,000 scholarship for one of two externs serving our
bankruptcy judges. The scholarship recipient works
an average of 20 hours per week and earns 10 credits
for the academic year. Additionally, the scholarship
recipient is required to submit an article on a topic of
current interest to the members of the bankruptcy bar
for publication in the newsletter. For the 2008-09 academic year and beyond, the Association will establish
a separate scholarship fund from which the Association will award two scholarships for externs (one for
Spokane chambers and one for Yakima chambers).
Donations will be solicited for the fund, and the Board
will determine annually the amount the Association
will contribute to the fund in conjunction with its
philanthropic mission. Nancy Isserlis has volunteered
to serve as the inaugural chair of fundraising efforts.
If you wish to make a donation, please contact Nancy
at nisserlis@winstoncashatt.com.
On June 16, the newly elected members of the Board
began their three-year terms. Brent Sorenson (Spokane),

Tom Atwood (Richland) and Jeff Simpson (Yakima)
replaced Nancy Isserlis, Bill Hames and Met Kimel
respectively. Kevin O’Rourke was appointed by the
Board to fill the vacancy left by Jason Kettrick’s resignation. Jason, formerly of Winston & Cashatt, resigned
upon taking a position at Carney Badley & Spellman
and relocating to the Seattle area. Thank you to all of
the outgoing directors for their generosity of service
and time to the Board and the Association.
At its most recent meeting the Board elected the
following officers: Tom Atwood, President; Kevin
O’Rourke, President-Elect; and Jeff Simpson, Secretary. With the election of the new officers, my tenure as
President ended. My term as a director, however, extends
through June 2008 and, as always, I am interested in
any improvements we might make in furthering the
mission of the Association. If you have any suggestions, please don’t hesitate to contact me or one of the
other Board members.
Beverly A. Benka

Washington Homestead Exemption Increased

The Washington State Legislature passed a bill increas- the credit or banking industry. It passed both houses
ing the homestead exemption under RCW 6.13 from of the legislature easily and was signed into law by
$40,000 to $125,000, effective July 22, 2007. The bill Governor Gregoire on May 11, 2007.
was sponsored by the Debtor-Creditor Section of the
Nancy Isserlis, Attorney
Washington State Bar Association, which had studied
the issue for several years before requesting that the
WSBA endorse the legislation this year for passage.
The homestead exemption had not kept pace with
inflation and the increase was long overdue. Idaho
recently increased its homestead exemption from
$50,000 to $100,000.
The increase in the homestead exemption will hamThe deadline for the next issue
per collection efforts by creditors as the homestead
of NOTES is
exemption protects the homeowner’s equity from
judgments and other types of involuntary liens placed
November 16, 2007
on homestead property. The increase will not affect
liens such as mortgages and deeds of trust, which are
E-Mail contributions to Editor
voluntary, placed on property. The increase will not
affect the imposition of Medicaid liens.
at: GaryTFarrell@comcast.net
The increase will help protect senior citizens and famiPlease review guidelines
lies from losing their homes when financial devastation
occurs. There was no opposition to the legislation from
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Editor’s Corner

The bankruptcy changes have impacted the working
poor in a significant way. Since the passage of BAPCPA,
legal services organizations have experienced difficulty
in finding attorneys for pro bono filings.
The Chelan-Douglas County Volunteer Attorney
Services in Wenatchee reports that a few bankruptcy
attorneys are still doing pro bono work. The North
Columbia Volunteer Attorney Services in Grant
County is providing no pro bono representation for
clients, instead providing referrals to attorneys. In
the Tri-Cities, pro bono filings are being provided
through both the volunteer and contract attorney
programs.
The Northwest Justice Project in Seattle states that
Spokane’s contributions to pro bono bankruptcy
filings are a “model” for the State of Washington
because the Spokane County Bar Volunteer Lawyers Program (VLP) was able to continue providing
services in the bankruptcy arena after the 2005 Act.
However, the VLP was able to find attorneys to do
only eleven pro bono filings in 2006. Through the
middle of May, 2007, the Spokane VLP found attorneys for only fifteen pro bono petitions.
Prior to the new Act, the Spokane VLP had ten
clinics a year for purposes of advising those who
needed help. The VLP was able to find attorneys for
all of the qualified applicants, 40 to 50 a year. After
BAPCPA went into effect in October of 2005, the
VLP shut down the advising clinics until May of
2006, a period of seven months, as some bankruptcy
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attorneys and entire law firms stopped practicing
bankruptcy law.
Your editor has been working the advice clinics for
several months. Prior to my first clinic, I carefully
researched the financial limits for Washington at
which debtors would have to file a Chapter 13. In
retrospect, the preparation was almost laughable.
The folks who show up for the advice clinics are the
true working poor, making minimum wage, attempting to pay their bills, and stimulated into seeking
help by garnishments imposed on their wages by
judgment creditors. As you know, garnishments
are not popular with employers, which put their
employment in a delicate position. Advice clinics
are not held every month as there is a shortage of
attorneys willing to accept clients from the VLP.
Recently, there has been a surge in volunteers which
speaks well of the bar.
The above is probably an incomplete portrayal of
the situation. No doubt attorneys are filing pro bono
petitions on their own initiative without waiting for
VLP referrals. It appears that the pool of attorneys
shouldering the burden of meeting the needs of the
working poor is shrinking, putting increased pressure upon the few.
Perhaps it is not feasible to reverse the shrinkage
of the bankruptcy bar, but it appears to this writer
that it is worth a try. The Bankruptcy Bar for the
Eastern District of Washington at the time of its
formation recognized as its goal the education of
its members. An increasingly educated and professional bar brings honor upon us all. In visiting with
the practitioners of today, I find that they are not
necessarily enamored with the new Act, and make
various assessments of the mental acumen of those
who passed the bill. But they are practicing, and
getting the job done. I suggest that those who are
successfully practicing under the Act be tapped to
begin regular and inexpensive workshops to give
both confidence and expertise to those pondering
expanding their practice into the bankruptcy field.
I urge the Board of Directors of the Eastern Washington Bankruptcy Bar to spearhead the effort, and
back up the effort with funding in the unlikely event
that such is necessary.
Gary T. Farrell, Editor
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From the Clerk

Confidentiality and Privacy

Generally, BAPCPA requires greater disclosure of
information by the debtor, however, the changes also
recognized the need to protect the public disclosure of
certain information as well as to protect the privacy
of debtors. Examples of this may be found in sections
107(c), that provides authority for the court to protect
an individual with respect to certain types of information; 112, that prohibits the disclosure of the names of
minor children; 332, that provides for the appointment
of a Consumer Privacy Ombudsman; 333, that provides
for the appointment of a Patient Care Ombudsman;
351, that provides for the disposal of patient records;
and 363(b)(1), that speaks to the sale of property of
the estate where privacy may be an issue.
Under section 521(f) and (g)(2) the debtor is required
to file tax returns if requested, however, the information is given protection in the manner developed by
the Administrative Office of the United States Courts
pursuant to section 315(c) of BAPCPA.
Federal Rules of Bankruptcy Procedure that were
adopted as interim rules in response to privacy and
confidentiality issues raised by BAPCPA include 2015.1
(Patient Care Ombudsman), 2015.2 (Transfer of Patient
in Health Care Business), 4002(b) (Individual Debtor’s
Duty to Provide Documentation), 6004(g) (Sale of Personally Identifiable Information) and 6011 (Disposal
of Patient Records in Health Care Business).
11 USC 107 provides the authority for the court to protect
secret, confidential, scandalous or defamatory information,
as well as do FRBP 9018 and LBR 9018-1.
FRBP 1007(f) requires debtors to submit a verified
statement as to their SSN with the petition for relief by
the use of Official Form B21, however, FRBP 1005 only
requires the last four digits of the SSN to be “filed.”
The key difference is between filing and submitting.
Most, if not all, third-party software used for filing
petitions automatically protects the SSN.
LBR 9018-1 provides the method for filing documents under seal, and the court’s General Order 03-05
establishes standards for the electronic filing, signing
and verification of documents and exempts sealed
documents from mandatory electronic filing.
The redaction of protected information is the responsibility of the filing party and the court does not review
documents for this purpose. When a document is filed
electronically it is immediately made available for
4 • EWB NOTES XVIII.3 • SUMMER 2007

viewing over the internet. Should a document be filed
with information that should have been redacted, the
filing party may file an ex parte motion asking that the
judge order the document be replaced with a properly
redacted copy, supported by an appropriate affidavit or
statement under penalty of perjury. In such a situation
the court is unable to retrieve what has already been
accessed; any correction would only affect any future
access from the court’s database.
Electronic redaction is possible, but it must be done
in such a manner so that it is unable to be “un-redacted”
electronically.
It should also be noted that information in an attachment to a pleading may contain confidential information,
and the filing party should be careful to properly redact
or keep such confidential information secure. Another
area of concern is when confidential information is
disclosed during a hearing, a written transcription of
that hearing, if filed, is then available via PACER.

Court’s Standing Advisory Committee

The Court’s StandingAdvisory Committee is composed of
the Judges of the court, the President of the Bankruptcy Bar
Association, the Clerk of the Court, permanent representatives from the offices of the U.S. Attorney, U.S. Trustee,
Chapter 12 and 13 trustees and six rotating positions, being designated as Creditor/Consumer, Debtor/Consumer,
Creditor/Business, Debtor/Business, Out of District and
Panel Trustee. The committee meets in person three times
each year, once in March in Yakima, in October in Spokane
and in June at Sun Mountain. This committee, in addition
to discussing topics of general interest, also serves as the
court’s Local Rules Advisory Committee. The members
serve without compensation but may be paid travel and
transportation expenses pursuant to 28 USC 2077. The
terms for the rotating members are two-year terms and
expire following the June meeting. Members are selected
by the judges.
Four of the six rotating positions were due to expire
following the June 2007 meeting, those being the
Creditor/Business, Creditor/Non-Business, Debtor/
Non-Business and Debtor/Business positions.
Nominations or applications for membership on the
committee should be sent by letter or e-mail to Ted
McGregor, Clerk of Court, at P.O. Box 2164. Spokane, WA 99210, or e-mail to ted_mcgregor@waeb.
uscourts.gov. The communication should include a

From the Clerk (cont’d)

brief background sketch and which of the rotating
positions would be desired, and should be sent no later
than August 17, 2007.

A Short History of Automation
in the Bankruptcy Court

In 1979 the Bankruptcy Reform Act of 1978 became
effective and the Bankruptcy Code replaced the 1898
Act. Automation at that time consisted primarily of
a Therm-a-fax machine and a mimeograph machine.
Selectric typewriters were yet to be employed; most
court calenders, minute entries and even some docket
entries were handwritten. The first computer used by
the Clerk’s office was a stand-alone Wang and was used
to produce docket sheets and index cards of cases. An
envelope stuffer was used in sending out first meeting
notices and notices of discharge, however, the postage
stamps were affixed by hand.
In the mid 1980s the court, largely through the efforts of Judge Klobucher, began experimenting with
telephone hearings. Those efforts became perfected and
telephone hearings have provided great efficiency and
economic benefit to all users of the Bankruptcy Court
from then until now.
As the years went by more and more automated
systems were employed, however, until 1992 access
to the court records and information was accomplished
only by either visiting the Clerk’s office in person, by
telephone or by mail requests.
In 1992 the court introduced a locally developed
dial-up modem system called Public Access System
(PAS) for electronically accessing adversary proceeding and case information such as dockets, judicial
calendars and mailing lists. In 1993 the court enacted
a general order permitting filing by facsimile so long
as court-contracted Fax Filing Agencies were used.
This method remained in use until 2004 when the order
was vacated due to the introduction of Electronic Case
filing. In 1996 the court introduced VCIS, the Voice
Case Information System, that permitted the accessing
of information by use of a touch tone telephone. This
system is still in use today. In 1998 the court posted its
web site, www.waeb.uscourts.gov, on the internet. This
site soon became the principal method of quickly and
efficiently obtaining a great variety of court information, and is in use today in an even greater and ever
expanding manner.

In 1997 the court undertook a project to scan all of
its records and by 1998 introduced RACER, an acronym for Rapid Access to Court Electronic Records.
This started as a dial-up program that soon migrated
to becoming web-based and provided remote access
to images of actual dockets and pleadings.
In 2004 RACER was replaced with PACER (Public
Access to Court Electronic Records), a nationally developed and maintained public access system. Similar
to RACER, it allowed remote access to an even greater
variety of case and adversary proceeding data.
Also in 2004, the court, by general order, established standards for the electronic filing, signing and
verification of documents. This permitted the court
to allow the use of the Electronic Case Filing (ECF)
system developed by the Administrative Office of the
U.S. Courts. This, in addition to a locally developed
electronic order signing program, used in conjunction
with ECF, transformed the court to an almost totally
“paperless” court.

Quality: Emphasis of Electronic Filing

With the introduction of ECF, the party filing a document electronically is also the “docketing” person.
Before the introduction of ECF paper filed documents
were imaged by court personnel and then the image
was entered onto the court’s docket. In the process of
“docketing” the role of court personnel has changed,
except for the few paper documents filed by nonattorneys. To monitor the quality of docketing every
electronically filed and docketed item is reviewed by a
deputy clerk and a NQCAF (Notice of Quality Control
Audit Finding) is sent to the filing party to alert them
of an issue that was found in relation to the item. The
court does not correct what it perceives to be errors
in filing or docketing but limits itself to advising the
filing party of such errors.
There are a variety of reasons why a NQCAF is sent
but the larger purpose is to ensure as accurate a docket
as possible. An accurate docket is beneficial to all parties
and is a reflection of the professionalism and knowledge
of CM/ECF users. If items are incorrectly docketed by
improper linking due to not relating them accurately, or
poorly or incorrectly identified by the wrong selection
of dictionary items, the search capabilities of the ECF
program can be greatly reduced.
continued on page 6
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From the Clerk (cont’d)
General Electronic Filing Information
Available on Web Site

Detailed information concerning all aspects of using
the ECF program as well as other related information
is available under Electronic Filing/CM/ECF Training
& Information on the court’s web site, www.waeb.
uscourts.gov. Recent additions to this site are what
are identified as GUIDES. These guides, tailored to
attorneys, trustees and creditors, allow the user to click
on an action or event and receive specific instructions
concerning that item.

Common and Most Frequent Errors
in Submitting Proposed Orders

On the court’s web site under Electronic Filing/Submit
Ex-Parte Orders is detailed information concerning the
submission of proposed orders. In reviewing electronically submitted orders the following are errors that are
most commonly noted:
In submitting e-orders, attachments — which
are not permitted — are included with the proposed order. The electronic signature on the order is
automatically placed at the lower right bottom of the
last page of the document, and if that last page is an
attachment rather than the order itself, the attachment
is what is “signed.”
Required information is not included on the
document. All proposed orders submitted for signature
require the signature of the presenting party as well as
the typed name, address and telephone number below
the signature.
The last page of proposed orders is not identified
properly. It appears that at times word processing
programs that produce documents “automatically”
add a second page when submitted. The last page of
proposed orders is required to be identified by case
number and nature of the document or contain some
portion of the text.
Local Form 9013, Request For Entry of Order
Granting Motion Form, is required to be submitted with each proposed order and is frequently not
completed fully or accurately, such as an incorrect
motion is identified, the docket numbers are not supplied or the statement of no pending objections is not
“checked.”
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Searchable Opinions

Under the requirements of the E-Government Act
of 2002 written judicial opinions are required to be
searchable. For this purpose a “written opinion” is
defined as “any document issued by a judge or judges
of the court, sitting in that capacity, that sets forth a
reasoned explanation for a court’s decision,” however,
the responsibility for determining which documents
meet this definition rests with the authoring judge.
Searchable written opinions of the judges of this
court may be found on the court’s web site under
Judicial Opinions. The opinions are arranged by the
date, name of the judge and case number and name. A
party seeking to “search” an opinion need only click
into the case hyperlink to open the document, and then
by using the “Control F” command type in the search
term and it will be highlighted in the opinion. It is also
possible to employ the same technique by accessing a
written opinion report or a docketed opinion through
PACER.

Requests for Hearings
Now Automated

A recent change to LBR 9073-1(a) provides that “A
request for a hearing is made to the Clerk and should
be made electronically by accessing the Court’s web
site where possible.” Parties wishing to request a
hearing should go to the court’s web site, www.waeb.
uscourts.gov, and then to Judges Chambers/Request a
Hearing. Notice should also be given to the changes
made to sub-paragraph (b) of the rule that discusses
notice requirements once a hearing date and time is
obtained.

Requests for Written Transcripts
or CDs of Hearings

A party wishing to obtain either a written transcript or
a CD of a hearing may do so by accessing the court’s
web site, www.waeb.uscourts.gov, and go to Public
Access/Hearing Transcripts/CDs.
The cost of CD copies is $26.00 with checks made
payable to U.S. Courts. Upon receipt of the request for
transcript of a hearing an estimate will be provided.
Upon acceptance of the estimated amount the preparation of the transcript will be commenced.

From the Clerk (cont’d)
Status Conferences
in Small Business Chapter 11 Cases

Sub-section (e) was added to 11 USC 1141 by BAPCPA
and requires that the court confirm a plan in a small
business case within 45 days after the plan is filed, unless the time is extended under 11 USC 1121(c)(3). In
response to this the court has adopted a policy to schedule a telephone status conference in all small business
Chapter 11 cases. The notice of the conference will be
sent at the same time as the notice of the meeting of
creditors is sent and will be scheduled a short time after
the meeting of creditors. The Debtor in Possession and
its counsel will be required to attend the conference and
be prepared to discuss the general status of the case and
inform the court and participants of any issues that might
prevent the expeditious and economic resolution of the
case. The court believes that such a status conference
will assist in the confirmation of plans within the time
frames required by the statute.

Post-Petition Requirements
in Chapter 13 Cases

Amendments to 11 USC 1328 contained in BAPCPA,
established a series of requirements concerning the

U.S. Trustee’s Notes

Practical Notes from the U.S. Trustee
Regarding the Means Test

One of the more problematic areas related to the Means
Test Forms is the situation involving a non-filing spouse
or partner. It is not a simple formulaic situation but can
vary widely. How do you guide the debtor to provide
accurate information about the income and expenses
of the household?
First, spend a few minutes to determine how the
household manages its money and what agreements
they have made for its uses and expenditures. Generally, some of these households commingle all their
income and expenses, some share only certain expenses
and some pay their own pre-relationship debts and the
balance of the income is then commingled to pay the
shared household expenses.

granting of Chapter 13 discharges. Subsection (a)
requires a certification by the debtor that certain
domestic support obligations have been paid and
sub-section (f) requires the debtor to have completed
a post-petition debtor education course. The debtor
education completion statement can be filed at any
time after the case is filed, however, FRBP 1007(c)
requires that it be filed no later than the last payment
made required by the plan. 11 USC 1328 requires the
certification concerning domestic support obligations
be filed “as soon as practicable after completion of
all payments under the plan.” The court adopted
sub-section (t) to LBR 2083-1 that mandates that all
debtors, whether or not they owe a domestic support
obligation, are required to file a Domestic Support
Obligations Certificate (LF 2083 1DSO), which is
available from the court’s web site. It is suggested
that attorneys ensure their clients are aware that unless
and until these requirements are satisfied the court
will not grant them a discharge, particularly since the
domestic support certificate must be filed only after
completion of plan payments, which could be as much
as five years from the date of the first payment under
the plan (See 11 USC 1322(a)).
Ted McGregor, Clerk of the Court

Insert the income information in the appropriate line
3 through 8 but in Column B in the MTF. Then in line
17 of the B22A (Chapter 7) or line 13 of the B22C
(Chapter 13) enter the adjustments. The adjustments
are generally items such as the prior domestic support
obligations of the non-debtor spouse, student loan payments for non-debtor spouse, debt payments on which
only the non-debtor spouse is obligated or 401(k)/pension loan repayments of non-debtor spouse. However,
no double dipping — i.e., no taking an adjustment and
also including the same expense later in the expense
categories — is allowed.
The United States Trustee has been requesting
the same information where the MTF does not
provide it.
Gary W. Dyer, Attorney for the U.S. Trustee
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910-Day Property: The ‘Hanging Paragraph’
By William L. Hames
Hames, Anderson & Whitlow, P.S.
601 W. Kennewick Avenue
Kennewick, WA 99337
(509) 586-7797
billh@hawlaw.com
The 910-Day Property Clause was added to 11 U.S.C.
§ 1325(a)(9) as paragraph 9. The first sentence of
§ 1325(a)(9) provides that the debtor must file his or
her federal, state and local income tax returns prior to
confirmation of a Chapter 13 plan. The second sentence
is the sentence that creates 910-day property. The second
sentence, which has been referred to as the “hanging
paragraph,” states as follows (emphasis added):
For purposes of paragraph (5), section 506 shall
not apply to a claim described in that paragraph if
the creditor has a purchase money security interest
securing the debt that is the subject of the claim, the
debt was incurred within 910-day [sic] preceding the
date of the filing of the petition, and the collateral for
that debt consists of a motor vehicle (as defined in
section 30102 of title 49) acquired for the personal
use of the debtor, or if collateral for that debt consists
of any other thing of value, if the debt was incurred
during the 1-year period preceding that filing.
This clause makes section 506, which allows a secured
claim to be bifurcated into a secured and unsecured
claim, inapplicable to a claim for a purchase money
security interest incurred within 910 days of filing where
the collateral is a motor vehicle that was acquired for
the personal use of the debtor. There has been a plethora
of case law concerning 910-day property.
Good for the Goose, Good for the Gander
A creditor’s secured claim for a motor vehicle purchased
within 910 days of filing which is a purchase money
security interest in the collateral intended primarily
for the personal use of the debtor cannot have its claim
crammed down under the provisions of this section,
which eliminates Section 506. Therefore an allowed
910-day property claim will be a fully secured claim.
In re Ezell, 338 B.R. 330 (Bankr. E.D. Tenn. 2006), held
that 910-day property is fully secured for the benefit of
the debtor as well as the lender. If the debtor surrendered
a 910-day vehicle to the lender an unsecured deficiency
claim of the lender would not be allowed, no matter the
value of the vehicle, because the claim is deemed fully
secured.
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Paragraph 5 of § 1325(a), which the “hanging paragraph” refers to, permits three options for a Chapter 13
plan’s treatment of an allowed secured claim.
1)	The secured claim may be treated in a manner
accepted by the secured creditor; or
2)	The debtor may retain the property as long as
the value of the property to be distributed under the
plan on account of the secured claim is not less than
the amount of such claim; or
3) The debtor may surrender the collateral securing the creditor’s claim.
The Ezell court held that the “hanging paragraph,”
which creates a fully-secured claim, is applicable to
all three of these options and therefore does not permit a deficiency claim when the debtor surrenders the
vehicle to the lender.
The Ezell court states at page 341.
The court has no choice but to interpret the AntiCramdown Paragraph as written, i.e., that it applies
to both Revised § 1325(a)(5)(B) and (C). See United
States v. Ron Pair Enters., 489 U.S. 235, 109 S.Ct.
1026, 1030, 103 L.Ed.2d 290 (1989) (Holding that if
the language of a statute is plain and unambiguous,
“the sole function of the courts is to enforce it according to its terms.”). To apply the Anti-Cramdown
Paragraph only to Revised § 1325(a)(5)(B) but not
to Revised § 1325(a)(5)(C) would allow a secured
creditor, upon surrender of its collateral, to bifurcate its claim into different secured and unsecured
components, contrary to its unambiguous mandate
that Revised § 506 “shall not apply to a claim described [Revised § 1325(a)(5)].” 11 U.S.C. § 1325(a)
(2005).
The Ezell reasoning has been followed by numerous courts and is currently the majority position. In re
Sparks, 346 B.R. 767 (Bankr. S.D. Ohio 2006); In re
Brown, 346 B.R. 868 (Bankr. N.D. Fla. 2006); In re
Payne, 347 B.R. 278 (Bankr. S.D. Ohio 2006); In re
Osborn, 348 B.R. 500 (Bankr. W.D. Mo. 2006), aff’d,
No. 06-6061WM, 2007 WL 542435 (B.A.P. 8th Cir.
Feb. 23, 2007); In re Evans, 349 B.R. 498 (Bankr. E.D.
Mich. 2006); In re Nicely, 349 B.R. 600 (Bankr. W.D.
Mo. 2006); In re Pool, 351 B.R. 747 (Bankr. D. Or.
2006); In re Turkowitch, 355 B.R. 120 (Bankr. E.D.
Wis. 2006); In re Feddersen, 355 B.R. 738 (Bankr. S.D.
Ill. 2006); In re Long, No. 0630651, 2006 WL 2090246
(Bankr. E.D. Tenn. Mar. 13, 2006); In re Bayless, No.
06-31517, 2006 WL 2982101 (Bankr. E.D. Tenn. Oct.

910-Day Property, cont’d
18, 2006); In re Maggett, No. BK06-80573, 2006 WL
3478991 (Bankr. D. Neb. Oct. 19, 2006); In re Gentry,
No. 06-50204, 2006 WL 3392947 (Bankr. E.D.Tenn.
Nov. 22, 2006); In re Durham, No. 06-23034, 2006
WL 4058354 (Bankr. D. Utah Dec. 14, 2006); In re
Moon, No. 06-81896-JAC-13, 2007 WL 214409 (Bankr.
N.D. Ala. Jan. 26, 2007); In re Steakley, No. 06-31181,
2007 WL 259570 (Bankr. E.D. Tenn. Jan. 26, 2007);
In re Quick, Nos. 06-10729-M, 06-11031-M, 2007
WL 269808 (Bankr. N.D. Okla. Jan. 26, 2007); In re
Keck, No. 06-32392, 2007 WL 470349 (Bankr. E.D.
Tenn. Feb. 9, 2007); In re Rice, No. 06-32334, 2007
WL 541809 (Bankr. E.D. Tenn. Feb. 16, 2007); In re
Bivins, No. 06-51778 RFH, 2007 WL 624385 (Bankr.
M.D. Ga. Feb. 23, 2007).
The minority position, in which the lead case appears
to be In Re Patricka 355 B.R. 616 (Bankr. E.D. Mich.
2006), allows a creditor to sell the motor vehicle and
make an unsecured claim for its deficiency after sale
See Dupaco Cmty. Credit Union v. Zehrung (In re
Zehrung), 351 B.R. 675 (W.D. Wis. 2006); In re Duke,
345 B.R. 806 (Bankr. W.D. Ky. 2006); In re Hoffman,
No. 06-51510, 2006 WL 4071828 (Bankr. E.D. Mich.
Dec. 29, 2006); In re Morales, No. 06 B 9886, 2007
WL 92414 (Bankr. N.D. Ill. Jan. 11, 2007); In re Clark,
No. 06-11943, 2007 WL 625272 (Bankr. N.D. Miss.
Feb. 23, 2007).
In In re Blanco, 2007 WL 733973 (Bankr.N.D. Ill
2007), the court stated,
[T]his line of cases notes that upon surrender of
the collateral, the bankruptcy estate no longer has
an interest in the collateral for purposes of § 506.
Therefore, nothing in the text of the “hanging paragraph” precludes a creditor from pursuing an allowed
unsecured deficiency claim under § 502.
In In re Morales (2007 WL 92414) (Bankr.N.D. Ill
2007), at 5 the court stated,
[I]f a debtor surrenders the vehicle, the interests
of parties in the collateral and the impact of § 506
changes. Section 506(a) applies only to “an allowed
claim of a creditor secured by a lien on property
in which the estate has an interest….” 11 U.S.C.
§ 506(a). If a confirmed Chapter 13 plan provides
for surrender of a vehicle under § 1325(a)(5)(C),
the estate no longer has an interest in the vehicle….
When … the debtor surrenders the vehicle and the
estate no longer has an interest in the property that
secures a claim, there is no reason to use the valuation

process provided in § 506 to determine the amount of
the allowed secured claim. Rather, once the vehicle
is surrendered to the creditor pursuant to § 1325(a)
(5)(C), the value of the creditor’s secured claim is
determined under state law….
The court specifically stated in In re Partricka:
In other words, the bifurcation process of § 506
does not, and never did, apply to determine a secured
and unsecured portion of a secured creditor’s allowed
claim where the estate does not have an interest in
the property securing such claim. Once a debtor
surrenders property to a secured creditor, there is
no longer any reason to apply § 506(a) to determine
the allowed amount of such creditor’s secured claim
because the estate no longer holds an interest in the
property.
Morales, Particka and Blanco are the three cases
most cited for the minority position. The majority of
cases which have decided this issue held that when a
debtor surrenders 910-day property the creditor may
not file an unsecured deficiency claim.
The result is different if the creditor repossesses the
vehicle and sells it prior to filing. In re Dennis, 2007
WL 763722 (Bankr. Dist. Col 2007). The debtor in that
case objected to the unsecured claim of the creditor.
The vehicle was 910-day property that was repossessed
and sold by the creditor prior to the debtor filing his
bankruptcy. The court held that once the vehicle was
sold, the lender no longer had a purchase money security
interest securing the debt that was the subject of its claim,
therefore, the “hanging paragraph” was inapplicable to
the lender because the collateral was sold prior to filing
and the lender is, at that point, an unsecured creditor
and the lender may make an unsecured claim.
Interest
A few cases have held that § 502 and § 506, when read
together, are the only means by which the court can
determine that an allowed claim should be allowed as a
secured claim in bankruptcy. When § 506 is eliminated,
pursuant to the “hanging paragraph” two courts have
reasoned that the lender is left with an allowed claim but
not an allowed secured claim. In re Wampler, 345 B.R.
730 (Bankr. Kan. 2006), held that the 910-day claim
must be paid in full but as an allowed unsecured claim
without post-petition interest. Wampler, at 740.
The court in In re Carver, 338 B.R. 521 (Bank. Dist.
S.D.Ga. 2006), held that a 910-day claim must receive the
continued on page 10
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greater of (1) the full amount of the claim without interest
or (2) the amount the creditor would receive if the claim
were bifurcated and crammed down. Carver, at 528.
Judge Alley, in the case of In re Henry, 353 B.R.
261 (Bankr. Ore. 2006), followed the other line of
cases exemplified by In re Brown, 339 B.R. 818
(Bankr. S.D. Ga. 2006), and In re Brooks, 344 B.R.
417 (Bankr. E.D.N.C.2006). Those cases held that
506 is not a definitional provision that defines whether
a claim is to be treated as a secured claim but rather
a mechanism for bifurcating an undersecured claim
into an unsecured claim and a secured claim. Those
cases also held that the applicable method to compute
interest is the method set forth by the Supreme Court
in Till v. SCS Credit Corp., 541 U.S. 465, 124 S.Ct.
1951, 158 L.Ed.2d 787 (2004). Many of the cases that
have discussed interest and allowed it, have indicated
that the Till interest rate calculation is the appropriate
mechanism for determining interest for a fully secured
claim in a Chapter 13 plan.
Personal Use Requirement
In In re Solis, 365 B.R. 398 (Bkrtcy.S.D.Tex. 2006),
the debtor was the wife only. The husband did not file
bankruptcy. They had two vehicles, a Dodge Ram
pickup which was the family vehicle and was used in
Mr. Solis’s business and a Dodge Neon that was used
exclusively by debtor’s adult son and his family. The
Dodge Ram was used by Mr. Solis to haul a trailer for
his employment as a disc jockey at private parties. The
vehicle was also the only vehicle available to debtor
and her husband for private transportation. There was
no dispute as to the fact that the Dodge Neon was
used exclusively by the debtor’s adult son. The court
looked at the totality of the circumstances and held
that because the pickup was used by the debtor for both
personal and business uses, but was their only personal
use vehicle, it would be deemed to be for the personal
use of the debtor. Therefore, the “hanging paragraph”
did apply and the loan could not be bifurcated.
As to [the] Neon, the court held that the debtor purchased the Neon and held title to it solely as an accommodation for her son. The Neon was purchased for the
exclusive use of the son and not for the personal use
of the debtor, therefore, the court held the anti-cram
down provisions did not apply to the Neon.
The lender admitted that the Dodge Neon was
purchased for the exclusive use of the son, however,
the lender sought relief from the automatic stay. The
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court held the Chapter 13 plan could not be confirmed
because the preferential treatment of the loan on the
Dodge Neon violated the requirement that the plan be
filed in good faith.
In a similar case where the wife was the debtor and
the husband did not file, the non-debtor husband drove
the vehicle to and from work and the debtor did not
have keys to the vehicle. The court in In re Davis, 206
WL 3613319 (Bankr.M.D.Ala. 2006), reached the opposite result and held that the “hanging paragraph” did
not apply because the vehicle was not purchased for
the “personal use” of the debtor.
In re Wilson, 2006 WL 3512921 (Bankr. Kan. 2006)
and In re Lauder, 2006 WL 1794737 (Bankr. Kan. 2006),
both agreed with the Solis court. In both of those cases
the court used the totality of the circumstances test and
held that the “hanging paragraph” did apply and the
debtor could not cram down the lender.
Purchase Money Security Interest
Requirement
As anyone who has ever traded in a car is aware, many
times the owner of the automobile has negative equity
in the car that is being traded in.
In In re Jackson, 358 B.R. 560 (Bankr.W.NY. 2007),
the court indicated that because the financing was not
only used to purchase debtor’s new motor vehicle
but also to pay off negative equity in the vehicle that
was traded in, the creditor would not have a purchase
money security interest and, therefore, the debtor could
bifurcate the claim.
That is the “transformation rule” under New York’s
version of the Uniform Commercial Code, UCC
9-103(h), which holds that if any portion of the debt
is non-purchase money because it was used to pay off
another debt or part of the loan on the trade-in vehicle,
then the entire loan would be non-purchase money.
The other rule is the “dual status rule” which means
the loan will be a purchase money security interest to the
extent the loan was actually used to purchase the new
vehicle and an unsecured claim as to the balance.
The discussion of the burden of proof is very interesting in the Jackson case. Judge Ninfo, in In re Jackson,
stated that:
In a case where the applicable retail installment
contract itself indicates that negative equity has been
refinanced, a debtor that proposes a Section 506(a)(1)
treatment for the secured claim of a motor vehicle in
their Chapter 13 plan, or a trustee, unsecured creditor
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or other party in interest in that debtor’s Chapter 13
case, will have met their burden to demonstrate that
the motor vehicle financer’s secured claim includes
debt that is not secured by a purchase money security interest, as specifically required by the Section
1325(a)(9) Hanging Paragraph.
In these refinancing of negative equity cases, the
party bearing the initial burden to demonstrate that
negative equity has been refinanced must only demonstrate that there is at least one dollar ($1.00)….
If the Transformation Rule is applied when there is
a mixed claim the claim may be bifurcated and the
Hanging Paragraph does not apply. Other states use the
“Dual Status Rule.” See In re Vega, 344 B.R. 616 at 622
(Bankr. Kan. 2006). The “Dual Status Rule” indicates
that the creditor will have a purchase money security
interest to extent the loan was used to purchase the new
vehicle and the balance will be an unsecured claim.
The Washington Uniform Commercial Code, UCC
62A.9A-103(f), states that as to non-consumer goods the
loan will not lose its purchase money security interest
status if part of the loan proceeds are used for another
purpose. As to non-consumer transactions, Paragraph
H states that paragraph (e), (f) and (g) do not apply to
consumer goods.
Note 7 to § 9-103 indicates Washington adopts the
“Dual Status Rule” as to non-consumer transactions,
however, Note 8 specifically excludes consumer transactions and states,
Whether a security interest is a “purchase money
security interest” under other law is determined by
that law, for example, decisions under Bankruptcy
Code Section 522(f) have applied both the dual status
and the transformations rules.
It is interesting to note in Washington a consumer
transaction is limited to transactions less than $40,000,
so if a consumer purchases an expensive automobile
it may be a non-consumer transaction simply due to
the purchase price of the automobile.
Motor Vehicle Requirement
The first sentence of the “hanging paragraph” indicates that the debt must be for a
motor vehicle “as defined as Section 30102 of title 49.”
In In re Green, 360 B.R. 34 (Bankr. NY 2007), the issue
was whether debtor’s travel trailer was a motor vehicle.
The court did a detailed analysis of title 49’s definition
of a motor vehicle and NHTSA’s (National Highway
Traffic Safety Administration) legal interpretation

letters. The court decided that the debtor’s trailer was
manufactured primarily to provide temporary shelter
for persons and not to traverse the public roads, and
therefore the creditor’s objection was denied and the
creditor’s claim was bifurcated.
Debts for Other Property
The last clause of the “Hanging Paragraph” states:
…or if the collateral for that debt consists of any
other thing of value, if the debt was incurred during
the 1-year period preceding that filing.
In In re Ellgood, 2007 WL 576408 (Bnkrtcy.E.D.Va.
2007) the creditor stipulated that it did not have a purchase money security interest but because the vehicle
was purchased within the one year period the creditor
argued that the last clause of the “hanging paragraph”
should protect it and prevent the debtor from bifurcating its claim. The court, citing In re Curtis, 345 B.R.
756 (Bankr.D.Utah 2006), concluded that the creditor
must have a purchase money security interest.
In re Ellgood, the Court stated:
The court concluded that the plain language of
the “hanging paragraph” requires a creditor to have
a purchase money security interest in either type of
collateral mentioned in the “hanging paragraph”
to negate the effect of Section 506…. Therefore, a
creditor seeking to avoid being crammed down by
virtue of the protections of the hanging paragraph
must have a purchase money security interest in its
collateral, whether a 910-day vehicle or “any other
thing of value.”…
The provisions of the “hanging paragraph” create
two protected categories of secured debt, each requiring the creditor possess a purchase money security
interest. Motor vehicles are excluded from the provisions of Section 506 of the Bankruptcy Code if the
debt is incurred within the 910-day period prior to
the bankruptcy filing. Collateral other than a motor
vehicle is excluded if the debt is incurred within one
year prior to the bankruptcy filing. Each instance,
however, requires that the creditor possess a purchase
money security interest in either the motor vehicle
or other collateral.
The “hanging paragraph” has generated case law
with different results on several issues. I have not yet
found a Circuit level decision on any of these issues.
The “hanging paragraph” issues identified above will
be interesting to watch as they reach the Circuit level.
Stay tuned.
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Preference & Preemption:
Is Washington’s ‘Bankruptcy-Lite’ Receivership
Law Preempted by The Bankruptcy Code?
By Hon. Frank L. Kurtz
The United States Constitution empowers Congress to
establish “uniform laws on the subject of Bankruptcies
throughout the United States.” U.S. Const. art. 1, § 8,
cl. 4. Consequently, when Congress passes bankruptcy
legislation it may preempt the right of state legislatures
to enact laws regarding the same subject. For example,
because Congress has enacted a comprehensive law
that provides for a bankruptcy discharge, state insolvency laws cannot provide for the discharge of debt.
Federal preemption applies. Perez v. Campbell, 402
U.S. 637 (1971).
Federal preemption law falls within two recognized
categories. First, there is express preemption — the
federal legislation explicitly provides for preemption.
Second, there is implied preemption — the Court infers a Congressional intent to preempt state law either
from an actual conflict between federal and state law
or from a scheme of federal legislation that appears to
leave no room for state action. When confronted with
a conflict between federal and state law courts generally ask if Congress intended to preempt the state law
and whether the failure to enforce the state law would
cause public harm. Josef S. Athanas and Peter P. Knight,
Resolving Conflicts Between the Bankruptcy Code
and Other Federal and State Laws, 11. J. Bankr. L. &
Prac. 237 (2002).
Historically, state insolvency laws, like assignments
for the benefit of creditors and state court receiverships,
have survived federal preemption analysis. So long as
the state law did not provide for a discharge of debt,
courts generally found no conflict between the state
law and the federal law and inferred no congressional
intent from the comprehensive bankruptcy scheme to
preempt the state insolvency law. For that reason, the
Ninth Circuit’s decision in Sherwood Partners, Inc. v.
Lycos, Inc., 394 F.3d 1198 ( 9th Cir. 2005), cert. denied,
126 S.Ct. 397 (2005) has generated both interest and
controversy. Alan J. Feld, The Limits of Bankruptcy
Code Preemption: Debt Discharge and Voidable Preference Reconsidered in Light of Sherwood Partners,
28 Cardozo L. Rev. 1447 (2006).
In Sherwood Partners, Judge Alex Kozinski, writ12 • EWB NOTES XVIII.3 • SUMMER 2007

ing for the majority of a three-judge panel, concluded
that a preference action brought under state law by an
assignee for the benefit of creditors must be dismissed
because the state law was preempted by the Bankruptcy
Code. Sherwood Partners, 394 F. 3d at 1206. Sherwood
involved an insolvent advertising company that made a
voluntary assignment for the benefit of its creditors. As the
assignee, Sherwood commenced a state court preference
action against Lycos, a creditor to whom the advertising
company had paid one million dollars. The action was
removed to federal court on diversity grounds, where
the district court granted summary judgment in favor of
the assignee. Id. at 1200. Lycos appealed.
On appeal, the Ninth Circuit held Cal.Civ.Proc.Code.
§ 1800 was preempted by 11 U.S.C. § 547. Section
1800 gives state assignees for the benefit of creditors
the power to avoid preferential transfers. Section 547(b)
enables a bankruptcy trustee to utilize the power of an
unsecured creditor to avoid a transfer of the debtor’s
property under applicable state law. The Court reasoned
that “statutes that give state assignees or trustees avoidance powers beyond those that may be exercised by
individual creditors trench too close upon the exercise
of the federal bankruptcy power.” Id. at 1205.
In his analysis, Judge Kozinski noted that a state
statute may be preempted if the statute “stands as an
obstacle to the accomplishment and execution of the
full purposes and objectives of Congress.” Id. at 1201
(quoting Ines v. Davidowitz, 312 U.S. 52, 67 (1941)).
Federal bankruptcy law seeks two goals: (1) giving
the debtor a fresh start by granting the debtor a discharge and (2) giving creditors an equitable share of
the debtor’s assets. Id. at 1203. As a general rule, the
first goal provides the legal basis for invalidating state
laws that seek to grant a discharge. Likewise, the second goal may invalidate a state law that frustrates the
federal scheme for equitable distribution to creditors.
Because the California law grants the assignee for the
benefit of creditors special status to recover preferences
and arguably places the preference proceeds beyond
the reach of the bankruptcy trustee, the state statute
jeopardizes the federal goal of equitable distribution.
Id. at 1204-1206.

Preference & Preemption, cont’d
The Sherwood dissent strongly disagreed with Judge
Kozinski’s analysis and emphasized the cloud that the
holding casts over state insolvency laws. Sherwood, 394
F.3d at 1207-8 (Nelson, J., dissenting). The reasoning
behind the holding, according to Judge Dorothy Nelson, is that the actions of the assignee may adversely
impact a subsequent bankruptcy proceeding. Does
not that reasoning generally apply to other state court
insolvency remedies? “When the majority’s reasoning
is carried to its logical extension, it has the effect of
pushing corporations threatened with insolvency from
the less stigmatic, and less costly, voluntary assignment scheme into the world of federal bankruptcy.”
Id. at 1208.
In 2004, the Washington state legislature expanded
the state receivership laws to include many bankruptcylike provisions. For example, Washington receivership
law now creates an estate, which the law protects with
an automatic stay. The state receiver is authorized to
accept or reject leases and to sell property free and
clear of liens. There are other provisions that grant the
trustee special powers heretofore exercised only by
a bankruptcy trustee. Arguably, some of these provisions violate Sherwood’s prohibition not to “trench too
close upon the exercise of federal bankruptcy power.”
Sherwood at 1205.
Since Sherwood was decided, two different panels
of the California Court of Appeals have declined to
follow its holding. Haberbush v. Charles and Dorothy
Cummins Family Ltd. Partnership, 139 Cal. App. 4th
at 1630 (2d Dist. 2006), and Credit Managers Assn.
of California, 144 Cal. App. 4th at 590 (4th Dist. 2006).
In both cases, preference actions were brought by assignees for the benefit of creditors. In response, the
defendants asked that the lawsuits be dismissed, citing
Sherwood. On appeal, the California appellate courts
separately rejected the Sherwood holding and adopted
the reasoning of the Sherwood dissent. Haberbush,
139 Cal. App. 4th at 1637-38, Credit Managers, 144
Cal. App. 4th at 600. “We are constrained to disagree
with the analysis in Sherwood Partners, as we find it
impossible to conclude that Code of Civil Procedure,
Section 1800 is inconsistent with ‘essential goals and
purposes of Federal bankruptcy law...’” Haberbush,
139 Cal. App. 4th 1638 (quoting Sherwood Partners,
394 F. 3d at 1202).
Of course the question arises: How can a state appellate court within the 9th Circuit refuse to follow the

Circuit’s decision regarding federal preemption and
bankruptcy law? Citing to several prior California
cases, the Haberbush court asserted “decisions of the
lower federal courts on federal questions are persuasive
but not binding on state courts.” Haberbush, 139 Cal.
App. 4th at 1635, n16. At least some judges on the 9th
Circuit do not agree. In Yniguez v. State of Arizona,
939 F.2d 727, 736-737 (9th Cir. 1991), the court questioned the wisdom of the view expressed “in academic
literature,” “by some state courts,” and “by several
individual justices,” that state courts are “coordinate
and coequal with the lower federal courts on matters of
federal law….” While the court acknowledged “there
may be valid reasons not to bind the state courts to a
decision of a single federal district judge — which are
not even binding on the same judge in a subsequent
action,” those reasons “are inapplicable to decisions of
the federal courts of appeal.” Id. at 735-736.
Undoubtedly Justice Clarence Thomas is one of the
justices referenced in Yniguez as believing that the
supremacy clause does not require state courts to follow rulings by federal courts of appeal on questions
of federal law. In Lockhard v. Fretwell, 506 U.S. 364,
375-376 (1993) (Thomas, J., concurring), the issue
before the court was whether a criminal defendant had
been prejudiced by his attorney’s failure to make an
objection based upon a federal circuit court of appeals
interpretation of constitutional law. In the decision under review by the Supreme Court, the court of appeals
stated: “[S]ince state courts are bound by the supremacy
clause to obey federal constitutional law, we conclude
that a reasonable state trial court would have sustained
an objection based on Collins had Fretwell’s attorney
made one.” Fretwell v. Lockhard, 946 F. 2d 571, 577
(8th Cir. 1991). This statement motivated Justice Thomas
to write a separate concurrence and inform the circuit
court that “[i]t was mistaken.” Lockhard v. Fretwell,
506 U.S. 364 at 375. “In our federal system, a state
trial court’s interpretation of federal law is no less authoritative than that of the federal courts of appeal in
whose circuit the trial court is located.” Id.
The conflict between Sherwood and the two California Court of Appeals cases that declined to follow
its holding has created an interesting federalism question. As matters now stand, the California preference
statute is preempted by the Bankruptcy Code, provided
the litigant is in federal court. But, if the litigant is
continued on page 14
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Case Notes

From Judge Williams:
Application of Local Standard
to ‘Means Test’

In re Nathan and Georgena Armstrong,
No. 06-02476-PCW13
The issue in this case required the Court to determine
the manner in which the Local Standard should be
applied under the “means test.” Specifically, may the
debtors claim the full amount of the Local Standard
of the Transportation/Ownership Lease Expense when
the vehicle is owned “free and clear” of liens.
The Court found that the Local Standard should be
applied so that the debtors may claim the full amount
of the Transportation/Ownership Lease Expense ($471)
rather than just the operation portion of the expense
referenced in the IRS manual ($200).
A copy of this decision may be found at the Court’s
web site.

Confirmation of Plan
re Post-Petition Support Payments

In re Dennis W. Jenson, No. 06-02214-PCW13
This matter came before the court on the Trustee’s
and the ex-spouse/creditor’s objection to confirmation.
The principle issue before the court was whether or not
the plan was confirmable if the provisions of 11 U.S.C.
1325(a)(5) and (8) were not met.
11 U.S.C. 1325 (a)(5) and (8) provide that the court
shall confirm a plan if all post-petition domestic support obligations are current and cannot confirm a plan
if the plan does not provide for payment in full of all
pre-petition support obligations.

Preference, cont’d

in California state court the statute is not preempted.
And if the assignment for the benefit of creditors proceedings is removed to federal court, or succeeded by
a voluntary or an involuntary bankruptcy, the legal
status of pending preference actions would change.
Accordingly, the validity of a preference action under
Section 1800 is determined by the venue in which the
litigation is pending. Uncertainty resulting from this
split in authority will create legal problems for litigants
and their attorneys.
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In this case the debtor had not paid maintenance to
his ex-wife for six months, four months pre-petition
and two months post-petition. Debtor was required to
pay $18,000 support to his ex-wife at $1,500.00 per
month for 12 months, which period ended on the third
month after commencing the bankruptcy.
Debtor’s attorney proposed a modification which
was initially agreeable to the ex-wife that would put
all pre‑ and post-petition maintenance in the plan and
pay over the term of the plan.
However, the Trustee noted that BAPCPA provides
that the court cannot confirm a plan unless post-petition
support is current. Judge Williams agreed with the
Trustee’s observation that she could not confirm the plan
unless post-petition support payments were current.
Based on the assumption the debtor and ex-wife had
a state court order regarding domestic support and that
order would be amended to modify the support obligation to be consistent with the agreed provisions in the
plan, the plan could then be confirmed. Absent continued
agreement of the ex-wife and a change in the domestic
support order, confirmation could not occur.
Ultimately, the ex-wife was not willing to agree to
a modification of the support order so the court was
compelled to, and did, dismiss the case due to the delinquency of post-petition support obligations.

Attorney ‘Deconsolidation’

In re Jeffrey Allen Muma, Nos. 05-04118-PCW13 and
05-94118-PCW13
This matter came before the Court on the Trustee’s
objection to debtor husband’s attorney’s fees. The facts
in this case were complicated as following the filing of
a joint Chapter 13 case the debtors divorced.
A motion to “deconsolidate” was filed by debtor husband
who wished to maintain his own Chapter 13 case, as the
existing joint Chapter 13 was subject to dismissal due to
the ex’s failure to pay. A litany of procedural and administrative problems resulted from the “deconsolidation”
due to the confusion created by a new case number being
assigned to the debtor husband’s case and peculiarities in
the Trustee’s administrative computer program.
The Trustee objected to that portion of the debtor
husband’s attorney fee application which represented
fees for services after “deconsolidation” in the amount
of $1,433.00.

Case Notes cont’d

11 U.S.C. 330(a)(4)(B) allows approval of fees in a
Chapter 13 based upon a consideration of the benefit and
necessity of the services to the debtor.
The debtor husband’s counsel argued that he was faced
with a joint debtor who needed bankruptcy relief but
whose case was in danger of being dismissed for the other
joint debtor’s default. Counsel argued that dividing the
Chapter 13 case into two different Chapter 13 cases – one
for the wife and one for the husband – was a reasonable
approach to the problem post-divorce. He further argued
that many of the administrative and procedural problems
which developed were unforeseeable and outside his
control. The debtor’s Chapter 13 was dismissed shortly
after the “deconsolidation.”
The question before the Court was whether the debtor
husband’s lawyer, when he filed the motion to “deconsolidate,” should have known that “deconsolidation”
would provide no benefit to the debtor husband and would
unnecessarily increase attorney’s fees.
The Court noted that the test was not whether electing
“deconsolidation” was the best option, but whether it
should have been obvious to debtor husband’s counsel
at the time the motion was filed that “deconsolidation”
was ill-advised.
The Court concluded that in this situation the debtor
husband did benefit from the “deconsolidation.” He remained in a Chapter 13, paying his creditors under his
individual plan and using the Chapter 13 process to deal
with disputes with state taxing authorities. The Court
further noted that at the time of filing the motion to “deconsolidate” the debtor husband’s counsel had no reason
to know of the internal Clerk’s Office policy to assign
new numbers to the debtor husband’s “deconsolidated”
case, nor did the lawyer have any reason to know that the
Trustee’s computer program would render administration
of that new case number difficult.
The Court focused on what were the options that existed
at the time the motion was filed. The Court concluded that
there were several options available to the debtor husband,
each of which had advantages and disadvantages. “Deconsolidation” may not have been the best option. However,
the Court concluded that if, as the Trustee suggested, it
should have been obvious to the debtor husband’s lawyer
that all of the administrative and procedural problems
would develop due to a “deconsolidation” it certainly
should have been obvious to the Trustee. Since the Trustee
did not object to the motion to “deconsolidate” the Court
did not believe that all of these problems were obvious
at the time of the motion.

The Court awarded the fees to debtor husband’s counsel
as, at the time of the filing of the motion, there was in
fact a benefit to the debtor husband and the fees met the
test of being reasonable and necessary.

Pro Hac Vice Application

Spokane Raceway Park, Inc. v. Orville L. Moe,
Adversary No. 07-80015-PCW
The motion before the Court was out-of-state counsel’s application pro hac vice to represent defendant
in a bankruptcy adversary proceeding with associated
local co-counsel.
Out-of-state counsel had represented adversary defendant as a plaintiff in a case filed in Superior Court.
In the Superior Court case Judge Austin found that
filing of the Complaint violated RCW 7.60.055 and
ordered the plaintiff to cease and desist prosecution
of that lawsuit. The out-of-state counsel applying for
representation in the adversary proceeding admitted
that she had filed the Superior Court Complaint for
the plaintiff in that state court case.
The adversary proceeding had been commenced by
the debtor against the state court plaintiff alleging that
the filing of the Complaint violated the automatic stay.
Judge Williams, in a motion for preliminary injunction
in the adversary proceeding, had ruled that the commencement of the state court Complaint did violate
the automatic stay.
The issue was whether an application to employ
counsel pro hac vice should be denied if it is possible
that counsel will be called as a fact witness in the adversary proceeding.
Judge Williams observed that if an adversary alleges
that commencement of a lawsuit violated the stay and
counsel involved in the lawsuit represents the defendant
in the adversary, there is always a question whether that
counsel might become a witness in the adversary. Under
such circumstances employment should be determined
on a case-by-case basis.
In denying this application the Court reasoned that
it was in the best interest of the defendant that the
application be denied. Counsel was very likely to be
called as a fact witness. Likely, counsel would have
to withdraw, creating a delay and increasing the defendant’s expense.
The Court observed that in a pro hac vice the opportunity exists up front to prevent such problems.
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To Bundle, or Not to Bundle
“So, you want to hire me to do a bankruptcy for you,”
said Sam E. Lawyer. “I’m afraid I have no other choice
– and I can’t seem to figure out all these forms that I got
off the court’s web site. Can you help me,” replied I.B.
Broke as she sat down at Sam’s conference table.
“Well, for $500, I will prepare the petition and schedules for you and go to the first meeting of creditors, but
I will not respond or appear for any contested matters or
adversary proceedings – those matters will be billed at
my hourly rate of $200 and a separate retainer agreement
will be required,” Sam explained. I.B. just sat there,
scratched her brow, and did not say a word.
So what is a lawyer’s ethical duty in representing a
bankruptcy client in a consumer case, and what is the
expectation of the Bankruptcy Court of a lawyer that
agrees to appear and represent a debtor in a consumer
case? Furthermore, what obligation is owed to the client
in explaining what is going to be handled by a lawyer
through the course of a consumer bankruptcy case? To
answer these questions, one must fully understand the
responsibilities that a lawyer has both under the state
Rules of Professional Conduct as well as what obligations an attorney appearing on behalf of a consumer
debtor has under the Bankruptcy Code and the rules
promulgated thereunder. The first part of this article
focuses on a lawyer’s ethical responsibility under state
law. The second addresses the interplay of a lawyer’s
ethical responsibility within the scope of representing
a consumer debtor within a bankruptcy case.

the quality of justice.3 In addition to setting forth a
framework for professional behavior as lawyer, the
RPCs also direct us to seek improvement of our system
of justice for members of society through increasing
access to the legal system, and be mindful of the fact
that the poor, and sometimes persons who are not poor,
cannot afford adequate legal representation.4
The traditional approach of delivering legal services
to a client by a lawyer is the “bundled” method: The
attorney is hired to represent the client in all aspects
of their case until completion of the client’s matter. A
lawyer offering bundled legal services would usually
offer such services on an hourly basis. This approach
has been criticized as greatly limiting access to justice
based solely upon the client’s financial ability to pay.
“Unbundling” a lawyer’s services is one way a lawyer
can fulfill their obligation under the RPCs by making
their services affordable and thus providing access to
justice. To “unbundle” is to offer limited representation of a client; the scope of representation is limited
by agreement with the client and defines what services
are only to be provided by the lawyer. In 1997 the
Washington State Bar Association issued the following
informal ethical opinion:
“Unbundled legal services” [in the family law
context] refers to the concept of a party engaging an
attorney to take limited measures, such as helping to
prepare initial pleadings and perform child-support
calculations, without either the lawyer or the client
being obligated to the other for the duration of the
dissolution or modification proceedings. This measure
Rules of Professional Conduct
would enable the attorney to charge a reasonable
With very limited exceptions, to practice in any of
flat fee for defined services and the client to control
the United States Bankruptcy Courts in Washington
and budget for expenses. The committee advises
you must first be a member in good standing of the
that assuming that both the original and subsequent
Washington State Bar Association.1 As a member of the
representation agreement comply with RPC 1.2 and
Washington State Bar Association, you are required to
1.5, RPC 1.8(8) does not apply to a separate, subsefollow the Rules of Professional Conduct (“RPC”) as
quent, limited engagement of the same attorney by
adopted by the Supreme Court of the State of Washthe same former client.5
ington.2 Our Rules of Professional Conduct prescribe
the framework for resolving conflicts that often exist in 3 RPC Preamble.
a lawyer’s role as an advocate, an officer of the court, 4 Id.
5 WSBA Informal Opinion: 1763; Year issued: 1997.
or as a public citizen with special responsibilities for “Informal opinions are provided for the education of the Bar
1 LR 83.2 Bar Admission; Local Rules of the United States
District Court, Eastern District of Washington; GR 2 Attorneys;
Rules of the United States District Court for the Western
District of Washington
2 APR 5(e)(3).
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and reflect the opinion of the Rules of Professional Conduct
Committee. Informal opinions are provided pursuant to the
authorization granted by the Board of Governors, but are not
individually approved by the Board and do not reflect the
official opinion of the Bar Association. Laws other than the

To Bundle, or Not to Bundle, cont’d
Therefore, one may provide limited representation
or “unbundled” legal services to a client if the lawyer
complies with their ethical responsibilities under the
RPCs.
RPC 1.2 permits the limitation of the scope of the
representation of a client if you inform your client in
sufficient terms to permit them to make an informed
decision regarding the limitation and the potential effect
of the limitation on their case, and, your client consents to
the limitation after consultation.6 Thus, informed consent
is the cornerstone of unbundled legal services.
Informed consent requires that the client clearly
understand the consequences of their decision. To
provide adequate informed consent the lawyer must
be confident that they are able to inform the client of
adequate information and be assured that the client
understands the information they have communicated
to them. An attorney-client relationship arises if the
conduct between the client and an attorney causes that
individual to subjectively believe such a relationship
exists. State v. Hansen, 122 Wash.2d 712, 720, 862 P.2d
117 (1993); In re McGlothlen, 99 Wash.2d 515, 522,
663 P.2d 1330 (1983). A client’s belief only controls,
however, if it “is reasonably formed based on the attending circumstances, including the attorney’s words
or actions.” Hansen, 122 Wash.2d at 720, 862 P.2d 117
(quoting Bohn v. Cody, 119 Wash.2d 357, 363, 832 P.2d
71 (1992)). The lawyer must be careful when limiting
the scope of representation in unbundled delivery of
legal services that the client clearly understands the
limitation. Furthermore, when choosing to unbundle
legal services for a client the lawyer must also be mindful
of their obligations under RPC 1.1 (competence), RPC
1.3 (diligence), RPC 1.3 (communications), RPC 1.5
(fees), RPC 1.6 (confidentiality), as well as the RPC
dealing with conflicts of interest.
Conclusion
As a general concept, unbundling of legal services is
an acceptable manner in which a lawyer can provide
services to a client, affording them reasonable access
Washington State Rules of Professional Conduct may apply to
the inquiry. The committee’s answer does not include or opine
about any other applicable law than the meaning of the Rules
of Professional Conduct. Informal opinions are based upon
facts of the inquiry as presented to the committee.”
6 RPC 1.2; 1.4. Barrie Altolf, “Limiting the Scope of Your
Representation: When Your Client Wants, or Can Afford, Only
a Part of You,” WWSBA Bar News, July 1997.

to justice in circumstances when they can normally
not afford the services of a lawyer. The following
paragraphs discuss unbundling of legal services within
the practice of bankruptcy law.
Is Unbundling of Legal Services Inconsistent
with Bankruptcy Representation?
We have seen that unbundling of legal services in
order to provide clients with access to justice is both
accepted and encouraged by the Washington State Bar
Association (WSBA). A practitioner must be careful,
however, to insure that the client clearly understands
exactly the scope of representation and what is excluded
from the representation. State v. Hansen, 122 Wash.2d
712, 720, 862 P.2d 117 (1993); In re McGlothlen, 99
Wash.2d 515, 522, 663 P.2d 1330 (1983). In particular,
BAPCPA requires attorneys to:
. . . not later than 5 business days after the first
date on which such agency provides any bankruptcy
assistance services to an assisted person, but prior to
such assisted person’s petition under this title being
filed, execute a written contract with such assisted
person that explains clearly and conspicuously-(A) the services such agency will provide to such
assisted person; and
(B) the fees or charges for such services, and the
terms of payment;
(2) provide the assisted person with a copy of the
fully executed and completed contract
....
11 U.S.C. § 528(a)(1) and (2). (See In re Gutierrez,
356 B.R. 496, 497+, 57 Collier Bankr.Cas.2d 49, 49+
(Bankr.N.D.Cal. Dec 01, 2006) [attorney in not executing written attorney-client retention agreement that
described the services which attorney would provide
and attorney fees for such services violated BAPCPA
and disgorgement was an appropriate remedy]. In addition to the foregoing, 11 U.S.C. § 329 provides:
(a) Any attorney representing a debtor in a case
under this title, or in connection with such a case,
whether or not such attorney applies for compensation under this title, shall file with the court a statement of the compensation paid or agreed to be paid,
if such payment or agreement was made after one
year before the date of the filing of the petition, for
services rendered or to be rendered in contemplation
of or in connection with the case by such attorney,
and the source of such compensation.
continued on page 18
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To Bundle, or Not to Bundle, cont’d
11 U.S.C. § 329(a). Clearly, under BAPCPA as well
as the pre-BAPCPA Bankruptcy Code, a clear understanding of the scope of the representation and the fee
associated with the attorney’s representation of a client
within bankruptcy is required, and violation for the
failure can be harsh. (CF. In re Bennett, 133 B.R. 374,
(Bkrtcy.N.D.Tex.1991), [Professional fee disclosure
requirements are mandatory, not permissive].
While there is a clear requirement under BAPCPA
that the scope of an attorney’s representation of a client
must be described in written detail as well as a written description of the arrangement for payment of the
attorney’s services, there is no statutory prescription
on whether legal services should be delivered bundled
or unbundled. BAPCPA and the Code is silent as to
whether legal services should be delivered on an
“hourly” or “flat fee” basis. If one reads the provisions
of 11 U.S.C. § 328(a) as being analogous to attorneys
representing debtors in bankruptcy, then an attorney
could represent a debtor “on an hourly basis, [or] on a
fixed … fee basis….” 11 U.S.C. § 328(a).
However, there is a presumption that in consumer
bankruptcy cases a flat fee, or a bundled representation
for a fixed fee, should be charged. Unofficial bankruptcy
form B203 (last revision December of 1994) provides
at paragraph 5:
In return for the above-disclosed fee, I have agreed
to render legal service for all aspects of the bankruptcy case, including:
a. Analysis of the debtor’s financial situation,
and rendering advice to the debtor in determining
whether to file a petition in bankruptcy;
b. Preparation and filing of any petition, schedules, statements of affairs and plan which may be
required;
c. Representation of the debtor at the meeting
of creditors and confirmation hearing, and any adjourned hearings thereof;
d. Representation of the debtor in adversary proceedings and other contested matters;
See form1. (Emphasis added.) The form implies
that all aspects of the bankruptcy case will be handled
for the specified fee disclosed in the form. While the
form was never officially adopted by the courts, it is
widely used and found on most courts’ web sites, and
included in all bankruptcy preparation software programs. It should be noted that the form does allow in
paragraph 6 for the exclusion of certain services for
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the disclosed fee (the most common exclusion being
adversary proceedings). However, note that the default
is for the representation to be inclusive of all aspects
of the bankruptcy case.
In addition to the implication contained within
bankruptcy form B203, cases interpreting 11 U.S.C.
§ 329(b), also suggest a preference for flat fees. This
statute provides:
(b) If such compensation exceeds the reasonable
value of any such services, the court may cancel
any such agreement, or order the return of any such
payment, to the extent excessive, to-(1) the estate, if the property transferred-(A) would have been property of the estate; or
(B) was to be paid by or on behalf of the debtor
under a plan under chapter 11, 12, or 13 of this
title; or
(2) the entity that made such payment.
11 U.S.C. § 329(b). Pre-BAPCPA cases under this statute in various districts have determined what reasonable
flat fee amounts would be in their respective districts:
In re Day, 222 B.R. 587, Bkrtcy.C.D.Ill.1997 [In light
of increasing volume of Chapter 7 cases in the Central
District of Illinois, bankruptcy court in that district set
$600 as point at which court would begin examining
reasonableness of fees in Chapter 7 cases; level was
determined after consideration of typical obligations
undertaken by Chapter 7 attorneys, time and effort devoted to case, and fees charged by lawyers in district];
In re Crivilare, 213 B.R. 721 (Bkrtcy.S.D.Ill.1997)
[Presumptively reasonable fee in no-asset Chapter 7
cases in Southern District of Illinois, calculated after
bankruptcy court’s random sample of average fees
charged in both asset and no-asset cases in district, was
$700; thus, when faced with no-asset Chapter 7 case,
court would no longer review fees of $700 or less to
determine their reasonableness]; In re Burton, 278 B.R.
645 (Bkrtcy.M.D.Ga.2001) [Request by Chapter 13
debtor’s attorney for fees in the amount of $1,150 was
unreasonable and not made in good faith and, under the
circumstances, a fee award of $600 was appropriate; in
this judicial district a case of average complexity warranted a fee of $1,150 …]; and In re Mahendra, 131
F.3d 750, (C.A.8 (Mo.) 1997), certiorari denied, (118
S.Ct. 1678, 523 U.S. 1107, 140 L.Ed.2d 815) [Given
lack of complexity and customary legal fees awarded
in community for planning, preparing, and filing necessary schedules and petition for Chapter 7 case, awarding

To Bundle, or Not to Bundle, cont’d
debtor’s attorney $1,000 as reasonable fee for prepetition
bankruptcy services was proper.]. See also In re Weaver,
49 B.R. 190, (Bkrtcy.N.D.Ala.1985) [Where unsigned
disclosure of fees paid or promised to debtor’s attorney,
filed with debtor’s original Chapter 7 petition, indicated
that total paid or to be paid to attorney was $300, debtor
and attorney would be deemed to have agreed on $300
fee for preparation, filing and prosecution of case under
Chapter 7, and attorney could not subsequently assert
claim for additional compensation for services rendered
while case was pending under Chapter 7, regardless
of quantity and quality of services rendered, absent
some development which would have occasioned significantly greater services than could reasonably have
been contemplated by original bargain.] In addition to
the foregoing, one only need look at the Eastern District
of Washington’s local rule regarding fees charged in a
Chapter 13 case, LBR 2016-1, as further support for flat
fees. Our local rule in pertinent part provides:
(e) Agreed Flat Fee.
(1) The Agreed Flat Fee shall be supported by a
Flat Fee Agreement as prescribed by the appropriate
local form, between the debtor and the attorney, may
not exceed $2,000 in a consumer case or $3,000 in a
business case as defined in 11 U.S.C. § 1304(a), and
shall be compensation for all services and associated
expenses excluding filing fees in connection with the
case through confirmation of the plan or thirty (30)
days following the expiration of the claims bar date,
whichever is later, that are ordinary, necessary and
reasonable foreseeable and which shall include the
following without limitation:
(A) preparation and filing of the petition, Schedules, and Statement of Affairs, the Chapter 13 Plan
and associated local forms, along with modifications
and amendments;
(B) representation at the Meeting of Creditors;
(C) responding and resolving common and foreseeable issues and objections, including but not limited
to objections to confirmation; motions for relief
from the automatic stay; assumption or rejection of
unexpired leases or executory contracts; valuation
of collateral; pre-confirmation adequate protection
payments; objection to proofs of claim; tax refunds
and bonuses, license reinstatement, and post petition
repossessions and garnishments.
(D) in business cases, assisting the debtor in the
preparation and filing of required financial reports;

(E) filing with the Chapter 13 trustee copies of
the debtors pay stubs for the sixty (60) day period
immediately prior to the filing of the petition, and tax
returns or other records if requested by the trustee.
(2) Flat Fee Agreement. The attorney for the debtor
shall submit a copy of the Flat Fee agreement entered
into with the debtor to the Chapter 13 trustee prior to
the meeting of creditors, as well as a completed copy
of the Statement of Money or Property Received or
Promised in Connection With This Case Other Than
by Application or a Plan (LF 2016A). The Flat Fee
agreement shall be as prescribed by the appropriate
local form.
LBR 2016-1(e).
(Note: The Advisory Committee of the United
States Bankruptcy Court for the E.D. of Washington
is presently studying a rule revision recommendation to the court that would increase the flat fee
amounts for Chapter 13 cases within the district. It
should be stressed that the court does not endorse
a “standard” flat fee for bankruptcy cases pending
within the Eastern District of Washington, but rather
administratively, the court will not review for reasonableness on its own motion fees associated with
a flat fee case if set at or below the amount specified
in the court rule.)
As further support of the presumption of flat fees in
consumer bankruptcy cases, one must be mindful of
the requirements associated with fee applications and
court approval in hourly representation cases. Statutorily, fee applications are governed by the provisions
of 11 U.S.C. § 331, which limits the application to no
more than once every 120 days though perhaps less
in special circumstances. In addition to the limitations
on submission of applications, detailed disclosure is
required by 11 U.S.C. § 330 as well as by rule that
includes complete and accurate itemized billing statements “in meaningful detail, including the identification
of the person who rendered the service, the date the
service was rendered and the project category of the
service (i.e. cash collateral, relief from stay) in billing
increments of one tenth of an hour, without combining or ‘lumping’.” LBR 2016-1(b)(1)(B)(i) [emphasis
added]. If one follows all of the requirements of the
Code and rules, the job to file and prepare fee applications in consumer cases becomes quite a daunting,
expensive and time consuming task which a client will
undoubtedly be charged for. continued on page 20
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To Bundle, or Not to Bundle, cont’d
In the name of “access to justice” a bankruptcy practitioner could choose to only offer unbundled legal services to his clients and prepare a “fee schedule” where
the client can come in, look at the schedule much like a
lunch or a la carte menu, and choose the item from the
menu for which they would like the lawyer’s assistance
based upon their financial ability to pay for the services
desired. If the client wishes to only hire the lawyer to
prepare the petition and schedules, and “go it alone” for
the rest of the case, it would be permissible both under
the RPCs as well as the Code with the proper disclosures
and informed consent. The bankruptcy practitioner may
even be recognized as providing affordable “access to
justice” for his clients. However, under BAPCPA a practitioner under these circumstances is probably no more
than a “petition preparer,” a scrivener, if you will, and
should both ethically and under the Code be required to
disclose their limited role in the case as well as the fee
charged as a “Petition Preparer.”2 See 11 U.S.C. 110;
R.P.C. 1.2, 3.3 5.7, and 7.1.7

Conclusion

basis, as the client moves through the case the lawyer
will be subject to the reasonable fee review by the court
and must file a fee application for additional services
provided if not specifically covered and disclosed by
the initial fee disclosures required in the case.
Whether intentional or not, the Bankruptcy Code
lends itself nicely to the delivery of legal services in a
consumer case through a complete bundle for a flat fee.
One disclosure and a written fee agreement is all that
is required. In a society where much attention is paid
to the issue of “access to justice” regarding affordable
legal representation, bankruptcy practitioners who have
historically, whether intentionally or through statutory
coercion, charged a flat fee for a complete bundle of
legal services within the context of a consumer bankruptcy case, have provided consumers with affordable
access to justice in a complex area of the law. Perhaps
the rest of the legal profession should take notice of
the bankruptcy practitioners who can and do provide
competent legal representation to their clients; they do
so in a bundle, and for a flat fee.
Erik S. Bakke, Sr., is a partner in the law firm of
Johnson, Gaukroger, Drewelow & Woolett, P.S., and
practices in the area of Creditor Rights, Bankrutpcy
Bank, Credit Union and general Business Law. Mr.
Bakke is a former president of the Bankruptcy Bar
Association for the Eastern District of Washington,
and former Co-Chairmen of the Advisory Committee
of the United States Bankruptcy Court for the Eastern
District of Washington. He presently services on the
Chapter 13 subcomittee and is also a member of the
court’s Flat Fee Working group. Mr. Bakke also serves
as a Hearing Officer for the Washington State Bar Association Disciplinary Board.

Nothing in the Bankruptcy Code prohibits the “unbundling” of legal services within a bankruptcy case so
long as all of the disclosure requirements of the Code
are satisfied and the client provided with informed
consent. However, if additional services are provided
to the client outside of the initial fee agreement and disclosure statement, a new fee agreement and disclosure
statement is required pursuant to an attorney’s ethical
responsibility to his client, as well as the statutory
requirements of the Bankruptcy Code. In addition to
the disclosure requirements of the Code are the requirements of keeping accurate records regarding an
attorney’s time keeping in the event that it is chosen
to bill a client hourly as well as the notice and hearing McBride: Attorney of the Year
requirements of the fee application process. Finally, Elizabeth M. “Lisa” McBride has been named Spokane
if a lawyer chooses to offer services on an “a la carte” County Bar’s Volunteer Lawyers Program “2006 Attorney of the Year” for her continuing to accept pro
7 While a lawyer is excluded as a “bankruptcy petition
bono Chapter 7 referrals when others declined after
preparer” under 11 U.S.C. § 110(a)(1), the argument would
surround whether a lawyer who acts as a “scrivener” is actually 2005 changes in bankruptcy law. She also helped reperforming tasks as an attorney and actually giving legal advice vamp and staff the Bankruptcy Information Clinic and
spread the word that Chapter 7s are still viable options
to a client. If the inquiry results in a finding that the lawyer is
not giving legal advice, and only acting as a scrivener, then the
for some debtors.
lawyer should in fact lose the status of being an “attorney” and
Lisa says she volunteers because “I can help someone
would lose the exemption of the code and would necessarily be while doing something that I enjoy.”
held to the standards of a “bankruptcy petition preparer.”
Congratulations, Lisa. We are proud of you!
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United States Bankruptcy Court
District of
In
e
Rn rrs
Case No.
De
bt or
Debtor

Chapter

DISC
L OS UR E OF
OMP EN SA TI ON OOF
F A
TTO RNE Y FOR
DEB TO R
DDSCLOSURE
OF C
COMPENSNTRON
ATTORNEY
FOR DEBTOR
1. Pursuant to 11 U.S.C. § 329(a) and Fed. Bankr. P. 2016(b), I certify that I am the attorney for the abovenamed debtor(s) and that compensation paid to me within one year before the filing of the petition in
bankruptcy, or agreed to be paid to me, for services rendered or to be rendered on behalf of the debtor(s) in
contemplation of or in connection with the bankruptcy case is as follows:
For legal services, I have agreed to accept .........................................................................$ _______________
Prior to the filing of this statement I have received...............................................................$ _______________
Balance Due ............................................................................................................................$ _______________

2. The source of compensation paid to me was:
! Debtor

! Other (specify)

3. The source of compensation to be paid to me is:
! Debtor

4. !

!

! Other (specify)

I have not agreed to share the above-disclosed compensation with any other person unless they are
members and associates of my law firm.
I have agreed to share the above-disclosed compensation with a other person or persons who are not
members or associates of my law firm. A copy of the agreement, together with a list of the names of
people sharing in the compensation, is attached.

5. In return for the above-disclosed fee, I have agreed to render legal service for all aspects of the bankruptcy
case, including:
a. Analysis of the debtor’s financial situation, and rendering advice to the debtor in determining whether to
file a petition in bankruptcy;
b. Preparation and filing of any petition, schedules, statements of affairs and plan which may be required;
c.

Representation of the debtor iat the meeting of creditors and confirmation hearing, and any
adjourned hearings thereof;
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DISC L OS UR E OF
OMP EN SA TI ON OOF
F AATTORNEY
TTO RNE Y FOR
TO R (ContRnued
Co ntin u ed )
DRSCLOSURE
OF C
COMPENSATRON
FOR DEB
DEBTOR

d. Representation of the debtor in adversary proceedings and other contested bankruptcy matters;
e. (Other provisions as needed):

6. By agreement with the debtor(s), the above-disclosed fee does not include the following services:

CERTIFICATION
I certify that the foregoing is a complete statement of any agreement or arrangement for payment to me for
representation of the debtor(s) in the bankruptcy proceeding.

Date

Signature of Attorney

Name of law firm
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Proposed Rules Changes Sent Out for Comment
At its last meeting the Court’s Standing Advisory committee recommended changes to three local rules. The
proposed changes have been published for comment
by the public in accordance with FRBP 9029 and the
full text of the changes are available on the court’s web
site. Prior to adopting changes to local rules, the judges
review and consider all comments received.
Dividing of Cases. It was proposed that the court
adopt a new rule concerning the dividing of Joint Cases,
LBR 1017-2. Also related to this, sub-paragraph (a)
(2) to LBR 1015 would be included in the new rule.
Although such an event only occurs rarely, if not dealt
with properly it can create significant confusion and
expense to the parties.
Confirmation that No Stay is in Effect, Continuation or for Reimposition of Stay. It was proposed
that sub-paragraph (b) of LBR 4001-1 be amended to
require 10 days’ notice and hearing to the Master Mailing List, and not just the debtor and debtor’s attorney,
when a party in interest desires that the automatic stay
continue in effect pursuant to 11 USC 362(c)(3)(B). It
was noted in the discussion that the measuring period

for the 30-day completion requirement is from the date
of the filing of the later case and not the filing of the
motion for the continuation of the stay.
Flat Fee Rule in Chapter 13 Cases. It was proposed
that sub-paragraph (e) of LBR 2016-1 be amended to
take into account and specifically describe additional
requirements imposed by BAPCPA. Similar changes
were proposed to the Flat Fee Agreement (LF2016E).
Probably of most interest to Chapter 13 practitioners
is the proposed increase to the maximum fee permitted under the flat fee process from $2,000 to $2,500 in
consumer cases and $3,000 to $3,500 in business cases.
During the discussion of the changes it was emphasized
that the use of the flat fee was not a requirement but an
option available for use by attorneys. The increase in
the amount is not in any way meant to establish what
fee is appropriate for handling a Chapter 13 case but
rather establishes the limit on the use of the flat fee
provision. Where a flat fee is used the itemization of
services and expenses is not required.
Ted McGregor, Clerk of the Court

Save This Date

September 26, 2007

An all-day bankruptcy seminar will be
conducted in Richland, Washington at the
Courtyard by Marriott.
Details of the Seminar are being worked out at
the time of publication of this issue, and details
will be provided as soon as they are completed.
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Spokane, WA 99223
(509) 448-8918
GaryTFarrell@comcast.net

Treasurer, Ex Officio
Ian Ledlin
421 W. Riverside Avenue, #900
Spokane, WA 99201
Phone: (509) 838-6055
Fax: (509) 625-1909
ian@spokelaw.com

(08-1)

Circuit Director
(09-2)
Erik S. Bakke
Johnson, Gaukroger, Drewelow &
Woolett, P.S.PO Box 19
139 S. Worthen
Wenatchee, WA 988070019Phone: (509) 663-0031Fax:
(509) 6636003erikb@jgdwlaw.com

Bankruptcy Bar Association
Eastern District of Washington
P. O. Box 1219
Spokane, WA 99210‑1219

(08-1)
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